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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical"Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 


under the twenty main headings of the index. 


Having found the proper 


classification, proceed to the sub-title (preceded by a letter) under which there 


will be a still further sub-division under a section number. 


Our synopsis does 


not attempt to give the entire series of section numbers but only those which 


indicate the main sub-divisions. 


Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 


which your question will logically fall. 


the Topical Index itself for specific cases. 


I. Control and Regulation in General. 


. Right to insure in general. 
. What constitutes insurance. 
. Power to control and regulate. 


. Constitutional and statutory pro- 
visions. 
. Authority or license to do business. 
. Unauthorized insurance. 
. License fees and taxes. 
. Resources and securities. 
. Reports and statements. 
. Supervision by public officers or 
courts. 
. Conduct of business. 
. Regulation of agents and brokers. 
», Reciprocal or interinsurance 
associations. 
. Lieyds associations. 
. State Insurance. 
. Boards of underwriters. 
. Foreign underwriters or compan- 
ies and their agents. 2 
What constitutes “doing 
business’’. 
. —— Application of local laws. 
. — — Subiection to special require- 
ments. 
- Retaliatory legislation. 
Local authority or license 
and license fees or taxes. 
, Local funds and securities. 
. —— Appointment and _ regulation 
of local agents. 
——- Reports and supervision and 
conduct of business. 
. — Effect of noncompliance 
with law. 
. -— + Civil liability of agents. 
. —— Actions. 
. Penalties for violations of regu- 
lation. 
Discrimination in rates. 
. Offenses by insurers. 
. Offenses by agents or brokers. 
Offenses by persons dealing with 
insurers, 


II. Insurance Companies. 


(A) 


STOCK. 


32. Incorporation, organization, 
existence. 

33. Capital and stock. 

34. Stockholders. 

35. Officers. 

36. Franchises and powers. 


MUTUAL. 


37. Special funds. 

38. Profits, dividends and surplus. 

39. Loses and assessments. 

40. Guaranty obligations. 

41. Insolvency. 

42. ——— Insolvency and its effect 
general. 

43. —— Rights of policy holders 
insolvency. 


Then find the corresponding section of 


and 


in 


on 


44, Remedies and_ proceedings 


on insolvency. 

45. ——- Voluntary liquidation. 

. —— Reorganization. 

47. —— Consolidation. 

48. Grounds for forfeiture 
franchise or dissolution. 

49. Proceedings to enforce 
solution. 

50. Assets and receivers. 


of 


dis- 


51. Presentation and payment 


of claims. : 
. Incorporation, organization, 
existence, 


and 


—— Changing to joint-stock com- 


pany. 

. Constitutions and by-laws. 

. Members. 

. Officers. 

. Franchise and powers. 

. Special funds. 

. Profits. dividends and surplus. 
. Guaranty obligations. 

. Insolvency 


. —— Insolvency and _ its effect 


in general. 3 
Rights and __ liabilities 
members on insolvency. 


of 


54. ———- Remedies and _ proceedings 


on insolvency. 





Il. 
(A) 


IV. 
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65. —— Voluntary liquidation. 

66. —— Reorganization. 

67. —— Consolidation. 

68. Grounds for forfeiture of 
franchise or dissolution. 

69. Proceedings to enforce dis- 
solution. 

70. Assets and receivers. 

71. Assessments by receivers. 

72. —— Distribution of assets and 
fund. 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 


. The relation in general. 

. Appointment or employment 
agent. 

. Implied agency. 

. Evidence as to agency. 

. Estoppel to deny agency. 

. Scope and extent of agency. 

. Duration and termination 
agency. 

. Authority and duties of agent 
to insurer. 

. Individual interest of officer 

agent, 

. Accounting by agent. 

. Liabilities of agents and _ their 
sureties. 

. Compensation of agent. 

. Breach of contract by principal. 


. Extent and exercise of powers’ 


of agents. 
In general. 
General or special agents. 
Assistants and clerks of 
agents. 
90. —— Effect of provisions of pol- 
icy. 
91. Effect of instructions to 
ager: 
92. Evidence as to authority. 
93. Unauthorized and wrongful acts of 
agent. 
94. Ratification. 
95. Notice to agent. 


AGENCY FOR APPLICANT OR 
INSURED. 


96. Creation of agency. 
97. Creation of agency for both par- 
ties. 
98. —— In general. 
99, —— Effect of provisions of pol- 
icy. 
100. Evidence as to agency. 
101. Scope and extent of agency. 
102. Duration and _ termination of 
agency. 
103. Authority and duties of agent as 
to principal. 
. Agreements to procure insurance 
and liability thereunder. 
5. Compensation of agent. 
. Breach of contract by principal. 
. Extent and exercise of powers 
of agent. 
. —— In general. 
. —— Representation of both par- 
ties. 
Evidence as to authority. 
. Unauthorized and wrongful acts 
of agent. 
. Ratification. 
. Notice to agent. 


Insurable Interest. 


114. Necessity in general. 


115. What constitutes interest in prop- 
erty. : 

116. What constitutes interest in bu- 
man life or health. 

117. Estoppel to deny interest. 

118. Insurance without interest. 

119. Wagering policies in gen- 
eral, 

120. Effect of provisions of pol- 


icy. . 

121. Necessity of interest to sustain 
assignment. 

122. Assignment of policy to person 
without interest. 

123. Extinguishment of policy. 


V. The Contract in General. 


NATURE, REQUISITES, 
VALIDITY. 


124. Nature of contract. 
125. What law governs. 
126. Subjects of insurance. 
127. Existence and condition of sub- 
ject-matter. ; 
128. Executory agreements to insure. 
129. Powers of agents in respect cf 
contracts in general. 
. Application or offer and accept- 
ance. 
. Validity of oral contracts. 
. Binding slips or memoranda. 
. Form and requisites of policy. 
. Papers accompanying policy. 
. Incorporation of constitution, by- 
laws, or rules of insurer. | 
. Delivery and acceptance of policy. 
. Payment of premium or dues. 
. Validity in general. 
. Legality of object. 
. Partial invalidity. 
4. Amount of insurance. 
. Estoppel or waiver as to defects 
or objections. 
. Ratification of defective or in- 
valid contract. 
Reformation. 
144. Modification. 
145. Renewal. 


CONSTRUCTION AND OPERA- 
TION. 


146. Application of general rules of 
construction. 

147. What law governs. 

148. Executory agreements to insure. 

149. Printed and written portions of 
policy. 

50. Matter on margin of or slip 
attached to policy. 

. Construing together policy and 
accompanying papers. 

. Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 

. Usages of business. 

. Construction by parties. 

. Evidence to aid construction. 

. Parties to contract and relations 
between them. 

. Subject-matter insured in general. 

. Subjects of marine insurance. 

In general. 
Open or running policies. 

. Property covered by insurance 
against fire or other cause of 
loss. 

162. In general. 

163. Description of property. 

163%. In general. 

164. Description of title or in- 
terest. 





. Fraud in 
. Notice to insurer. 


The Insurance Law Journal, Vol. 88 


Description of location. 
Shifting risk. 
. Titles insured. 
. Duties and obligations guaran- 
teed. : 
. Persons covered by life or acci- 
dent insurance. 
. Amount of insurance. 
. —— Amount fixed by policy in 
general. , 
. —— Valued policy. , 
. — Special provisions of policy. 
. —— Proceeds of assessments. 
. Commencement of risk. 
. Term and duration of risk. 
.— Term fixed by policy in 
general, ; 

Voyage or time policies of 
marine insurance. 
Entire or severable contract. 


179%. Loans on policies. 
Premiums, Dues and Assessments. 


. Nature and grounds of obligation. 
Right of insurer to premiums. 

. Persons liable for premiums. 

- Amount of premiums. 

. Rebates from premiums. 

. Reduction of premiums by pro 
fits or dividends. 

. Payment of premiums. 

- Notes for premiums. 

. Actions for premiums. 

. Premium or deposit notes. 

h ents. 

. Power and duty to make assess- 
ment. 

. Liability to assessment. 

. Amount of assessment. 

. Payment of assessment. 
Enforcement of assessment. 

. Refunding or recovery of pre 
miums or assessments paid. 

. Assignability of policies. 


Assignment or Other Transfer of 
Policy. 


. What law governs. 

. Statutory restrictions on transfer. 

. Right of insured 

. Right of insured to assign life 

or accident policies. 

. Right of beneficiary. 

. Consent of beneficiary. 

. Consent of insured to assignment 

by beneficiary. 

.Consent of mortgagee to assign- 
ment by owner. 

. Consent of insurer. 

. Validity of oral assignment. 

. Form and requisites of assign- 

ment in writing. 

. Consideration for assignment. 

. Delivery and acceptance of as- 

signment. 

. Validity of assignment in general. 

. Construction of assignment. 

. Transfer. 

. Transfer of subiect of insurance 

without policy. 

procuring transfer. 


. Rights and liabilities of assignee. 
.-—— In general. 

Transfer to 
insured property. 

Transfer to mortgagee of 
insured property. 
.— Transfer as collateral 
security. 


purchaser of 


. Priorities. 


224. 
225. 


VII. 


. Statutor 


Partial assignment. 
Reassignment. 


Cancellation, Surrender, Aban- 
donment, or 
Policy. 


. Revocability of contract in gen- 
eral. 


Rescission of 


provisions. 


Right of insurer to cancel. 


. Notice to cancel. 


. Repayment of unearned premium 


on cancellation. 


. Delivery of policy for cancellation. 
. Acts constituting cancellation. 
. Validity of cancellation. 


. Ratification of invalid cancellation. 
. Evidence of cancellation. 


. Operation and effect of cancella- 


tion, 


° Remedies for wrongful cancella- 


tion. 


. Right of insured to surrender in 


general, 


. Right to surrender life or acci- 


dent policies. 


. Acts constituting surrender and 


acceptance. 


. Validity of surrender. 


. Evidence of surrender. 
. Operation and effect of surrender. 


Repayment and recovery of pre- 
miums or paid-up value on sur- 
render. 


. Abandonment. 
. Rescission. 
. Rescission by insurer. 


. Rescission by 


C insured or bene- 
ficiary. 


. Actions for rescission. 


IX. Avoidance of Policy for Misrep- 
resentation, Fraud, or Breach 
of Warranty or Condition. 


(A) 


GROUNDS IN GENERAL. 


250. 
251. 
252. 
253. 
254. : 

. — Materiality. 


Statutory provisions. 
What law governs. 
Representations. 

In general. 
— Falsity. 


. —— Effect of misrepresentation. 
. Concealment. 
.—— In general. 


. — Knowledge of 


. Fraud or false swearing 
263. 
265. 
266. 
268. 


269. 
270. 


facts by 
applicant or his agent. 
Materiality. 
Effect. 
in ob- 
taining insurance. 
Warranties. 
In general. 
Distinction between 
ranties and representations. 
Warranties as part of con- 
tract. 
Fulfillment or breach. 
Effect of breach. 
Conditions precedent. 
Effect of breach. 


war- 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- - 
SURED. 


271. Parties affected by avoidance of 


272. 


policy. ’ J P 
Subjects of marine insurance in 
general. 





285. 
285%. 


286. 


287. 
288. 


Key To The Topical Index 


- Seaworthiness of vessel. 
. Description of building 


in gen- 
eral. ° 


. Situation of building. 

. Vicinity of other buildings. 
. Condition of building. 

. Use of building. 

. Occupation of building. 

. Descri 


tion and condition of 


goods. 


- Amount or value. 

. Title or interest of insured. 
. Incumbrances. 

. Solvency of debtors. 


Fidelity of employes and others. 
Liability Insurance. 

Special circumstances 
risk, 

Precautions against loss. 

Other insurance. 


affecting 


MATTERS RELATING TO PEB- 
SON INSURED. 


. Previous 


. Description in general. 


. Age. 

- Health and physical condition. 
. Medical attendance. 

. Family history. 


Marriage. 


. Residence. 
. Occupation. 
. Habits. 


. Interest of assured or beneficiary. 


Special circumstances 
extent of risk. 
application for 


affecting 


insur- 
ance. 


. Other existing insurance. 


X. Forfeiture of Policy for Breach of 
Promissory Warranty, 
nant, or Condition Subsequent. 


(A) 


304. 


306. 
307. 
308. 
309. 
310. 


311. 


GROUNDS IN GENERAL. 


302. 
303. 


Statutory provisions. 
Continuing or promissory repre- 
sentations. 
Continuing or 
ranties, 
Conditions subsequent. 
Conditions in general. 
—— Fulfillment or breach. 
—— Effect of breach. 
Notice and proceedings 
effect to forfeiture. 
Parties affected by forfeiture of 
policy. 


promissory war- 


to give 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


3 ¥%. Statutory provisions. 


313. 
314, 


315. 
316, 
317, 


318. C 
319, 
320. 
321. 


322 


325 


. Subjects of marine insurance in 
general. 

Sailing, voyage, 
of vessel. 

Deviation or 
voyage. 

Illegality of voyage. 

Buildings in general. 

Erection or occupation of neigh- 

boring buildings. 

hange in condition of building. 

Change in use of building. 

Illegal use of building. 

Suspension of business carried on 
in building. 


and navigation 


other change of 


32. Change in occupancy of building. 


324, 


Building becoming vacant. 
Falling of building. 


5. Goods insured in general. 


XI. 


. Keeping or 


use of prohibited 
articles, 


. Removal of goods. 


. Change of title or interest. 


. Change of possession. 

. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others. 
. Special causes increasing risk. 

. Precautions against loss. 

. Keeping 


books, papers, and safe. 


. Additional insurance. 


MATTERS RELATING TO PER- 


SON 


337. 
338. 
339. 
340. 
341. 
342. 


INSURED. 


Change of residence. 
Travel. 

Change of occupation. 
Military or naval service. 
Change in habits. 
Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


. Restrictions on 


assignment in 
general. 


. Agreement to assign. 

. Necessity of consent of insurer. 
. Sufficiency of consent of insurer. 
. Assignment as 


collateral secur- 


ity. 


. Invalid or inoperative assignment. 
. Default as ground of forfeiture 


in general. 


. Statutory provisions. 


. What law governs. 


. Notice of time for 
. Extension of time 
. Rights of 


ayment,. 
or payment. 
insured after default. 


. — Necessity. 
. —— Sufficiency. 


. — Evidence as to notice. 


In general. 
By agent or broker. 


. Sufficiency of payment or tender 


to prevent forfeiture. 


.—— In general. 


361. 
362. 
364. 
365. 
366. 
367. 


368. 
369. 
370. 


To agent or broker. 
Excuses for nonpayment. 
In general. 
—— Reinstatement. 
—— Election between rights. 
Insurance for limited term 
or amount. 
Paid-up policy or value. 
Surrender value. 
Actions. 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. 


372. 
373. 


374. 


Application of doctrines of estop- 
el and waiver. 

What conditions may be waived. 

— of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 

Powers of officers or 
respecting waiver. 

In general. 


agents 


_— Effect of provisions of pol- 


icy. : ‘ 
. Knowledge or notice of facts in 


general. 


. Knowledge of or notice to officers 


or agents. 





. Insertion of 
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false answers in 
application by agent or under 
his direction. 


. Fraudulent or collusive acts of 


. Form and 


. Implied waiver in 
. Issuance and 


agent. 
requisites of express 
waiver. 
In general. 
Oral waiver. 
Waiver in writing. 
Indorsement on_ policy, 
Waiver of provisions of 
icy as to mode of waiver. 
Construction and operation 
of express waiver. 
general. 
delivery of policy 
without objection. 


. Failure to assert forfeiture or to 


cancel or rescind policy. 


- Admission of liability on policy. 
. Demand, acceptance, or retention 


of premiums or assessments. 


. Consent to assignment of policy. 


394. ; 
. Failure to state ground of objec- 


396. 
397. 
398. 
399, 
400. 


401. 


XII. 
(A) 


405. 
406. 
407. 
408. 
409. 


410. 
41}. 
412. 
413. 
414. 


415. 
416. 


417. 


Promise to pay loss. 


tion relied on. 

Requiring, accepting, or retaining 
proofs of loss. 

Participating in 
loss. 

Election to restore or repair. 

Payment of loss. 

Provisions of policy against for- 
feiture. 

Status of nonforfeitable or paid-up 
policy. 


adjustment of 


Risks and Causes of Loss. 
MARINE 
402. 


403. 
404. 


INSURANCE. 


Marine risks in general. 
Perils of the sea. 
Perils of rivers, 
land waters. 
Enemies and pirates. 
Enemies and pirates. 
Thieves. 
Jettisons. 
Arrests, 
tions. 
Barratry. 
Collision and 
Stranding. 
Proximate cause of loss. 
Cause inherent in subject-matter 
insured. 
Unseaworthiness of vessel. 
Negligence of owners, master ot 
crew. 
Wrongful acts of owner, 
or crew. 


lakes and it 


restraints, and _ deten- 


liability therefor. 


master 


INSURANCE OF PROPERTY 
AND TITLES. 


418. 
419. 


420. 
421. 
422. 
423. 


424, 
425. 


to place. 
property 


Limitations of risk as 
—— Situation of 
insured. 

Place of origin of cause of 
loss. 
Fire. 

Explosion. 
Lightning, wind, 
other storms. 
Accident. 

Theft. 


tornadoes, and 


425%. Seizures and confiscations. 


426. 
427. 
428. 
429. 


Injury to or death of animals. 
Proximate cause of loss. 
Negligence of insured. 
Wrongful acts of insured. 


(Cc) 


GUARANTY AND INDEMNITY 


INSURANCE. 


430. 


431. 
432. 
434, 
436. 
437. 


Default or ‘other misconduct of 
officer or employe. 

Breach of contract guaranteed. 

Nonpayment of debt insured. 

Liability incurred. 

Negligence of insured. 

Wrongful acts of insured. 


LIFE INSURANCE. 


438. 
439. 


440. 


441. 


442. 


443. 


444, 
445. 


446. 


447. 
448. 


Cause of death in general. 
Death beyond prescribed 
of residence or travel. 

Time of death. 
Death while engaged in un- 
authorized occupation. 

Death caused by intemperance. 
Death in violation of law. 
Suicide. 

In_ general. 

Effect of insanity. 
Proximate cause of death. 
Death caused by beneficiary. 


limits 


ACCIDENT AND HEALTH IN- 
SURANCE. 


449. 
450. 


451. 


452. 
453. 


454. 
455. 


456. 
457. 
458. 


460. 
461. 


462 


467. 


What constitutes accident in gen- 
eral. 

Diligence required of 

Risks and exceptions. 
Risks of travel, railroads «nd 
other conveyances. 

Risks of occupation 
ment. 

Bodily infirmities or disease. 

External, violent and accidental 
means of iniury. 

External and visible signs of in- 
jury. 

Poison or contact with poisonous 
substances. 

Inhaling gas. 

Intoxication. 

Voluntary or unnecessary expos- 
ure to danger. 


insured. 


or employ- 


. Violation of the law. 
463. 
464. 
465. 
466. 


Fighting or provoking assault 

Intentional injuries. 

Suicide or self-inflicted injures 

Proximate cause of injury oF 
death. 

Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 
Insurer. 
MARINE INSURANCE: 


468. 
469. 
470. 
471. 
472. 


473. 
474. 
475. 
476. 
477. 
478. 


479. 
480. 
481. 


Actual total loss. 
Constructive total loss. 
Abandonment. 
Partial loss in general. 
Limitation of liability by memo- 
randum_ clause. 
Value of subject-matter. 
In general. 
Valued policies. 
Insurance of part of value. 
General average contribution. 
Exception of particular average 
or partial loss. 
Effect of other insurance. 
Amount of interest of insured. 
Duties of owners, master, oF 
crew after loss. 


. Salvage. 


483. 
484. 
485. 


Repairs. 
In general. ; 
Deduction of one-third new 
for old. 





Key To The Topical Index 


486. Wages of crew. 

487. Expenditures. 

488. In general. 

489. Under use and labor clause 
of policy. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 

AND TITLES. 

493. Total loss. 

494, Partial loss in general. 

495. Limitation of liability. 

496. Limitation of liability to amount 
of assessment. 

498. Value of property destroyed. 

499. In general. 

500. Valued policies. 

501. Insurance of part of value. 

502. Amount of damage to property. 

503. Amount of interest of insured. 

504. Effect of other insurance. 

505. Duties of insured after loss. 

506. Expenditures. 

507. Loss of rent and profits. 

508. Deductions and offsets. 

508%. Loss by default or other mis- 
conduct of officer or employee. 


GUARANTY AND INDEMNITY 
INSURANCE. 


509. Loss by breach of contract guar- 
anteed. 

511. Loss of debt insured. 

512. Liabilities incurred. 

512%. Effect of other insurance. 

513. Expenditures. 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore death. 

517. Amount of incontestable or paid- 
up policy. 

518. Limitation of liability. 

519. regeepaien in dividends or pro- 
ts. 

520. In general. 

521. —— Policies in mutual compan- 
ies. 

522. Share in tontine fund. 

522%. Effect of other insurance. 

523. Deductions and offsets. 

523%. Election between rights. 


ACCIDENT AND HEALTH IN- 

SURANCE. 

524. Total disability. 

525. Confinement to house or bed. 

526. Partial disability in general. 

527. Particular injuries specified in 
policy. 

528. Immediate, continuous or per- 
manent disability. 

529. Death from accident. 

530. Limitation of liability. 

531. Classification of risk. 

531%. Effect of other insurance. 

532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutory provisions. 

535 Necessity of notice. 

536. Necessity of statement or proof 
of loss. 


537. Persons who may give notice «: 
make proof. 

538. Persons to whom notice or proof 
may be given or made. 

539. Time for notice and proof. 

541. Protests and surveys on marine 
losses. 

540. Sufficiency of notices. 

542. Statements or proofs of loss of 
or damage to property. 

543. Proofs of death or injury to 
insur 

544. Production of documentary ¢vi- 
ence. 

545. Verification of statement or 


proots. : 
546. Certificate of magistrate or other 


officer. 

547, Certificate of physician attending 
insured. 

54714. Inspection of insured property 

after loss. 

548. Examination of insured. 

549. Inspection of person of insured 
after injury or death. 

550. Effect of statements and proofs 
in general. 

551. Defects and amendments. 

552. Misstatements or omissions. 

553. Fraud or false swearing. 

554. Estoppel or waiver. 

555. In general. 

556. Powers of officers or 
agents. 

557. ——— Express waiver. 

558. —— Implied waiver in general. 

559. ——— Denial of liability. 

560. Failure to object or to state 
ground of objection. 

561. —— Adjustment of loss and 
negotiations for settlement. 

562. Payment of loss. 


XV. Adjustment of Loss. 


563. Effect of provisions of policy in 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 
ters. 

566. Effect of adjustment. 

567. Appraisal or arbitration. 

568. Demand of appraisal or arbitra- 
tion. 

569. Agreement for appraisal 
arbitration. 

570. Appointment of appraisers 
arbitrators, 

571. Appointment of umpire. 

572. Proceedings on appraisal 
arbitration. 

573. Expenses of proceedings 
appraisal or arbitration. 

574. Validity and effect of appraisal or 
award. 

575. Failures of appraisal or arbitra- 
tion. 

576. Estoppel or waiver as to adjust- 
ment or arbitration. 

577. Unauthorized and wrongful acts 
of adjusters. 

578. Refusal to adjust or arbitrate 
loss. 

579. Settlement between parties. 


Right to Proceeds. 


580. Policy payable to owner of prop 
erty or interest insured. 

581. Policy payable to or for benefit 
of mortgagee of property in- 
sured. 





XVIII. 
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582. Policy for benefit of gastos inter- 
ested in property insure 

583. Life or accident policy. 

584. Life or accident policy designat- 
ing beneficiary. 

585. Rights of persons desig- 
nated in general. 

586. Vested interest of benefic- 
iary. 3 

587. —— Change of beneficiary. 

588. Surrender of policy and 
issue of new policy. 

589. pee of beneficiary. 

590. hts of creditors. 

591. Life aie for benefit or credi- 


tor. 
591%. Indemnity insurance, 
592. Policy procured with money 
wrongtully obtained or stolen. 
593. Assignee of policy before loss. 
594. Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


. Election to rebuild or replace 
property. 

. Place of payment. 

. Time of payment. 

. Interest on amount of loss. 

. Mode and sufficiency of payment 

. Effect of payment. 

. Recovery of payment. 

. Damages for refusal of payment 


. Release or discharge from liabil 


ity. 
. Contribution between insurers. 
. Subrogation of insurer. 
On payment of loss in gen- 
eral. 
Under assignment of rights 
of insured. 


Actions on Policies. 


608. Nature and form of remedy. 
609. Remedy on Lloyds policies. 

610. Statutory provisions. 

611. Grounds of action. 

= Conditions precedent in general. 
614. Defenses. 

615. In general. 

616. Set-off and counterclaim. 
616%. Conclusiveness of adjudication 
in action against insured. 

617. Jurisdiction. 
618. Venue. 


619. Special statutory limitations. 
620. Limitations by provisions of pol- 


621. a ine before action can be 
maintained. ? 

622, —— Time within which action 
must be brought 

623, Waiver of limitation. 

624. Parties. 

625. Process. 


626. In general. 
627. Against foreign insurance com- 


panies. 
628. Declaration, complaint, or pcti- 
tion, 


629. —— Form and requisites in gen- 
eral 


630. ——— Insurable interest. 

631. Setting forth or annexing 
policy and accompanying docu- 
ments. 

632. Description, situation, and 


condition of subiect-matter, 
3. —— Title or interest of insured. 
Performance or waiver of 
conditions. 
Loss and cause thereof, 
Other insurance. 
. —— Assignment of policy. 
Nonpayment. 
—— Anticipating defenses. 
. Plea, answer, or affidavit of 
defense. 
. Replication or reply and subse 
quent pleadings. 
. Demurrer. 
. Amended and supplemental plead- 


ings. ; 

. Bill of particulars. 

. Issues, proofs and variance. 

. Presumptions and burden of 
proof. 
Admissibility of evidene. 

5 Ee general. 

b Insurable interest. 

. — Application for insurance. 

. —— Policy or other contract. 

. ——— Existence and condition of 
subject-matter. 

. —— Interest or title of insured. 

Performance or breach of 
warranty or condition. 
Payment of premiums. 
Fraud or misrepresentation. 
Increase of risk. 
688, sn Loss or damage to property, 
and cause thereof. 
659, —— Death of or injury to person 
insured and cause thereof. 
660. ——— Valuation of property. 
Amount of loss. 

.-—— Notice and proof and 
adjustment of loss. 

Persons entitled to proceeds. 
be Estoppel or waiver. 

. Weight and _ sufficiency of evi- 
dence. 

Amount of recovery. 
Conduct of trial. 

' Puestions for jury. 
nstructions. 

. Verdict and findings. 

- New trial. 
udgment. 
xecution and 
judgment. 

. Appeal and error. 

Costs and attorney’s fees. 


enfarcement of 


676. Power and right to reinsure risk. 
677. The contract in general. 

678. Requisites and validity. 
679. Construction and operation. 
680. Premiums. 


681. Cancellation or surrender. 
682. Avoidance or forfeiture of con- 
tract. 


683. Risks and causes of loss. 

684. Extent and liability of reinsurer. 

685. Notice and proof of loss to rein- 
surer. 

686. Actions on contracts of  rein- 
surance. 


XX. Mutual Benefit Insurance. 


CORPORATIONS AND AS80- 
CIATIONS. 
687. Nature and status in general. 
eral 


688. Exemption from gen laws 
regulating insurance. 





yf 


(B) 


689. 
690. 
691. 


692. 
693. 
694. 
695. 
696. 
697. 


698. 
699. 
700. 
701, 


702. 
703. 
704. 


705. 
706. 


Key To The Topical Index 


Special constitutional and statu- 
tory provisions. : 
Authority or license to do busi- 
ness. 
Regulation and 
business. a 
Incorporation and organization. 
Constitutions and by-laws. 
Membership. 
Officers and agents. — 
Powers of association in general. 
Superior, subordinate, and affili- 
ated bodies. 
Special funds. 
Reinsurance. 
Insolvency and dissolution. 
Insolvency and its effect in 
general. 
—— Rights and _ liabilities of 
members on insolvency. 

— Remedies and proceedings 
on insolvency. 

— Reorganization. 
—— Consolidation. 
—— Grounds for dissolution. 


supervision of 





THE CONTRACT IN GENERAL. 
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. —— Distribution 


. Constitution. 


. — Subsequent 


. Assignment or other 


. Liability 
. Amount of 
5. Levy of assessment. 

. Notice of assessment. 


. Waiver of objections to assess- 


. — Proceedings to enforce dis- 


solution. 


. — Assets and receivers. 


—— Assessments by receivers. 
of assets and 
funds. 


. Nature of the contract. 

. What law governs, 

. Application and acceptance. 

. Form and requisites of certificates 


of membership. 


. Application as part of contract. 
. Charter or articles of 


incorpora- 
tion as part of contract. 

i by-laws, or rules 
as part of contract. 
Existing provisions, 
provisions or 





amendments, 


. Delivery and acceptance of cer- 


tificate. 


. Payment of dues. 
- Validity in general. 


Misrepresentation, fraud, or 
breach of warranty. 


. Estoppel or waiver as to defects 


or obligations. 


. Modification and reformation, 
. Construction and 


operation in 
general. 

4. Classification of risk. 

transfer. 

—— In general. 

—— As collateral security. 

Cancellation, surrender, abandon- 
ment ‘or rescission. 


4,. Actions for breach of contract. 
. Nature and grounds of obliga- 


tion, 


. Grounds of assessment. 
. Power and duty to make assess- 


ment. 
to assessment. 
assessment. 


ment. 


. Time for payment. 
. Mode and sufficiency of payment. 
. Effect of payment. 
. Actions for dues or assessments. 


Refunding or recovery of dues 
or assessments paid. 


(Cc) 
(D) 


(E) 


1813 





DUES AND ASSESSMENTS. 


FORFEITURE OR 


SUSPEN- 
SION. 


BENEFICIARIES AND BENE- 
FIT 


744, 
745. 


746. 
747, 


Nature and grounds in general. 
Statutory provisions against for- 
feiture. : 
Effect of suspension of subordi- 
nate body. ; 
Effect of expulsion or suspension 

of member. 


748. Violations of terms or conditions 


749. 
750. 


751. 
752. 


753. 
754. 


of contract. 
Nonpayment 
ments. 
—— Default as a ground of for- 
feiture in general. 
—— Notice of time for payment. 
—— Extension of time for pay- 
ment. 
—_—- Sufficiency of payment or 
tender to prevent forfeiture. 
—— Excuses for nonpayment. 


of dues or assess- 


755. Estoppel or waiver affecting right 


of forfeiture. 





756. Notice and proceedings to give 
effect to forfeiture. 

757. Effect of forfeiture or suspension. 

758. Reinstatement. 

759. ——— Rights in general. 

760. ——— Payment of arrears. 

761. —— Health and condition of in- 
sured, 

762. —— Proceedings. 

763. —— Waiver of objections. 

764 Effect. 

765. Remedies for relief against for- 
feiture. 


766. Status of beneficiaries in general. 











767. Insurable interest of beneficiarv. 

768. Persons who may be beneficiaries. 

769. —— In general. 

770. ——— Statutory provisions. 

771, —— Provisions of charter or bv- 
laws. 

772. Designation of beneficiary. 

773. —— In general. 

774. ——— Revocation. 

775 By will. 

776. Failure of beneficiaries. 

777. Invalid or ineffective designation. 

778. Failure to make designation. 

779. Change of beneficiary. 

780. ——— Right to change in general. 

781. —— Consent of association. 

782. —— Rights of beneficiary pre- 
viously designated. 

783. Vested interest of benefic- 
iary. 

784. — Mode of changing designa- 
tion. 

785. Death of beneficiary before 
insured. 


786. Loss or contingency on which 


benefits become payable. 

In general. 

L Suicide. 

. Notice and proof of loss. 

. Discretion of association as to 
allowing benefits. 

- Amount of benefits. 

. Adjustment of loss. 


. Rights of beneficiaries to pro- 
ceeds, 








ACTIONS FOR BENEFITS. 


795 


. Rights of representatives of 


insured. : 
796. Rights of representatives of bene- 


ciary. 





797 
797 
798 


799. 
800. 
801. 


802. 
803. 


804. 
805. 


806. 
807. 
808. 
809. 
810. 
811. 
812. 
813. 
814. 
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. Rights of creditors. 
Y%. Assignment of claim for loss. 
. Payment of benefits. 
Interest on amount of benefits. 
Damages for refusal of payment. 
Release or discharge of associa- 
tion from liability. 
Nature and form of remedy. 
Provisions of charter, by-laws, 
or certificate of membership. 
Right of action in general. 
Resort to courts for settle 

ments of disputes. 

Grounds of action. 

Conditions precedent in general. 

Demand. 

Defenses. 

— 

enue. 

Limitations. 

Parties. 

Process and appearance, 

. Pleading. 


816. 
817. 


818. 
819. 
820. 
821. 
822. 


823. 
824. 
825. 
826. 
827. 
828. 
829. 


830. 
831. 
832. 
833. 


Evidence. 
Presumptions and 
of proof. 
—— Admissibility. 
Weight and sufficiency, 
Amount of recovery. 
In general. 
Limitation to 
assessment or fund. 
Trial. 
Conduct in general. 
—— Questions for jury. 
—— Instructions. 
—— Verdict and findings. 
Judgment. 
Execution and 
judgment. 
In general. 
Against particular fund. 
Performance of specific acts. 
Appeal and error. 
Costs. 


burden 


particular 


enforcement of 





Topical Index 
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Control and Regulation in General. 
WHAT CONSTITUTES INSURANCE. 
“Insurance” is contract by which one ‘party for compensation called ‘‘premiums’’ assumes 
particular risk of other party and promises to pay to him or his nominee certain or 
ascertainable sum of money on specified contingency; an agreement by which one party 
for consideration promises to make certain payment of money on destruction or injury 
to something in which other party has interest. Agreement by glazier with customers 
in city to service glass store fronts and replace broken glass for stated period and specified 
consideration held not “contract of insurance’ or “accident policy” within Insurance 
Act so that person engaged in such business was entitled to injunction prosecution of 
civil proceedings against him for violation of insurance act. 
Prosecutor, et al. a. eo a Bate ates G ad 208 
§ 3. POWER TO CONTROL AND REGULATE. 
3—Regulation of insurance companies and their policy provisions is within police power of 
state which within reasonable limits prescribe terms of policy. Union Mut. Life Co. of 
Iowa v. Bailey. (Colo.) oo ISS 
3—State having constitutional right to regulate business of insurance had right to provide 
what kind and character of insurance contracts could be made. New York Lite Ins. 
Co. v. Boling et al. (Miss.) sate ata ; ens ; aa 304 
3—State cannot interfere with insurance contract made outside state. Rybasack v. Travelers’ 
Ins. Co. (N. J.) . ‘ 1560 
§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
4—Statute, relating to penalty and attorney’s fees where insurer fails to pay within certain 
time, is highly penal and should be strictly construed. Taylor v. Mutual Life Ins. Co. 
of New York. (Ark.) 778 
4—Statute rendering life policy incontestable for fraud after two years held reasonable 
exercise of state’s police power. Union Mut. Life Co. of lowa v. Bailey. (Colo.) 1507 
4—Act providing that unless signed and written application for industrial life insurance is 
obtained parol testimony should not be admissible in suit on policy to prove any state- 
ments made by applicant held controlling in suit filed and tried after passage, not- 
withstanding policy in suit was issued before passage of act, since act is remedial. 
Sawyer v. Liberty Industrial Life Ins. Co., Inc. (La.) ; Ps we 
4—Statute under which willful misrepresentation as to ill health of insured at time of appli- 
cation will void policy held not to repeal statute providing that knowledge of agent of 
insurer or collector of premiums shall be imputed to insured and subsequent issuance 
of policy waives right to claim forfeiture of policy on ground that answers in applica- 
tion concerning health of insured are false. Succession of Dekan v. Life Ins. Co. of 
Virginia. (La.) ne ; ae 
4—Massachusetts law governin 
legislation for compulsory motor vehicle insurance. 
et al. (N. H.) acer ants : ; .. 1452 
4—Provisions of Insurance Act imposing penalties for violations thereof held required to 
be strictly construed as “penal statute.” Moresh v. O’Regan, County Prosecutor, et 
al. (N. J.) é eiacoeakenteld 
4—Statute estopping insurer when medical examiner or agent recording answers of applicant 
issues certificate of health or declares applicant fit subject for insurance or so reports 
to company cannot be constitutionally applied to policy on life of one who had died 
before its enactment. Horsfield v. Metropolitan Life Ins. Co. (Pa.) 1608 
12. REGULATION OF AGENTS AND BROKERS. 
2—Evidence held to authorize revocation of licenses of corporation as insurance broker 
and adjuster where written agreement with insurers and other evidence showed that pre- 
miums paid for transmission to insurers were used for corporation’s general expenses. 
Evidence that insurance brokers received large salaries and overdrafts from only bank 
account of corporation of which they were officers and directors, and that they knew 
corporation was insolvent and was in default to insurers for premiums paid to corporation 
as broker held to authorize revocation of licenses under statute authorizing such revoca- 
tion for personal fault of directors or officers in misconduct of corporation. Statute 
authorizing revocation of insurance broker’s license where broker was “personally at 
fault” in misconduct of corporation of which he was officer or director did not require 
use of precise quoted words in formal findings. Leterman v. Pink. (N. Y.) 


§ 13. LLOYDS ASSOCIATIONS. 

13—-Lloyds insurance organization composed of underwriters who make contracts through 
attorneys in fact and who are required by law to contribute 50 per cent. of subscription 
and evidence balance by demand note held an “insurance company” within Arkansas laws. 
Under statute requiring insurance companies to have subscribed capital of not less than 
$100,000 and paid-up capital of not less than $50,000. If Lloyds insurance organization 
has available capital of $100,000, of which $50,000 is paid in, it may do business, though 
it has no capital stock. Statute regulating insurance business, though not specifically 
mentioning Lloyds organizations, does not prohibit them from doing business in the state. 
Lloyds America v. Harrison, Insurance Com’r. (Ark.) 1773 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16, WHAT CONSTITUTES “DOING BUSINESS.” 

16—Where foreign life insurer which broadcast advertising program over Colorado station 
under contract whereby radio company forwarded to insurer all inquiries, insurer delivering 
policy to applicant in Colorado was “transacting business” in Colorado, so that statutory 
provision rendering policy incontestable after two years became part of policy notwith- 
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standing provision of policy rendering it contestable for fraud. Union Mut. Life Co. 
of Iowa v. Bailey. (Colo.) a cee is ash hy 


§ 17. APPLICATION OF LOCAL NEWS. 

17—Foreign insurance corporations cannot enter a state and establish authorized agencies 
for solicitation and transaction of business as matter of legal right, but by comity, and 
such corporations are subject to same statutory restrictions as exist in such state for 
conduct of similar domestic corporate enterprises. As matter of public policy, foreign 
insurance corporations having authorized agents to solicit business must transact such 
business under laws of state where policy is sold. Hartliep Transit Co., for Use of 
Snow et al. v. Central Mut. Ins. Co. of Chicago. (lll.) barn 

§ 18. - SUBJECLION TO SPECIAL REQUIREMENTS. 

18—State may prohibit foreign insurance companies from doing business within its limits 
and impose such conditions as it pleases on doing business by them within its borders. 
Rybasack v. Travelers’ Ins. Co. (N. J.) d 1560 


§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Annual tax imposed upon fire insurance companies engaged in business in state based upon 
gross premiums received on insurance written within state held “privilege” or “franchise” 
tax, where tax statute provided for revocation of company’s certificate to transact business 
upon failure to pay tax. Continental Ins. Co. v. Smrha, (Neb.) eee 

§ 21 * LOCAL FUNDS AND SECURITIES. 

21—Attorney’s asserting claims for legal services rendered in protection, preservation, and 
administration of funds of Russian fire insurance company in United States held entitled 
to priority over claim cf United States under assignment from Soviet States. Attorneys 
who recovered judgment on claims for legal services in protecting and administering 

Se funds of Russian fire insurance company held entitled to immediate payment 

without waiting for adjudication of claim of United States to surplus funds as assignees 

from Soviet State and without waiting for redetermination as to value of and necessity 

for their services. Moscow Fire Ins. Co. of Moscow, Russia, et al. v. Bank of New 

York & Trust Co. et al. (N. Y.) : ‘ 

27. PENALTIES FOR VIOLATIONS OF REGULATION. 

Statute prohibiting life insurance company doing business in state from making or per- 

mitting distinction or discrimination between insured individuals of same class and equal 

expectation of life is penal statute, which must be strictly construed. Rybasack v. 

Travelers’ Ins. Co. (N. J.) : 

§ 28. —— DISCRIMINATION IN RATES. 

28—Statute: prohibiting life insurance company doing business in state from making or per- 
mitting distinction or discrimination between insured individuals of same class and equal 
expectation of life held inapplicable to life insurance contracts made outside state, words 
“doing business in this state’’ meaning writing of business or making of contracts in state. 
Rybasack v. Travelers’ Ins. Co. (N. J.) 1560 


II. Insurance Companies. 

(B) MUTUAL COMPANIES. 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 50. ——- ASSETS AND RECEIVERS. 

$0—Purchaser of claim of insurance company against company’s agency for premiums collected 
held not a creditor barred, by failure to file proof of debt and by existence of decree 
barring creditors, from recovering funds paid to receiver of company in settlement of 
claim, Claim by purchaser of insurance company's claim against company’s agency for 
remiumis collected, brought against receiver of company for funds paids to satisfy claim 
eld not barred by laches, in absence of showing of unexplained or unexcused lapse of 
time, or of prejudice to receiver, in view of evidence that receiver and attorneys were 
informed of assignment of claim, and that receiver subsquently refused to deliver fund. 
Fred L. Emmons, Inc., et al. v. Union Indemnity Co. (N. J.) 7 1777 

50—Prospective purchaser of property of insurance company in course of settlement of its 
affairs by insurance commissioner under court's supervision could not object to title on 
ground that insurance company would have no right of redemption, since proceeding 
was not one to sell realty for debt where debtor would have right of redemption. State 
ex rel. Tobin, Ins. Com’r v. Independent Life Ins. Co. of America et al. (Tenn.) 1781 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 
52—Refusal to approve amendment to articles of incorporation of mutual assessment associa- 
tion authorizing association to write life policies held illegal where approval was refused 
in reliance on unconstitutional statute. pproval of articles of incorporation of mutual 
assessment association must come from Commissioner of Insurance and Attorney General 
and not from the court. National Benefit Acc. Ass’n v. Murphy, Commissioner of Insur- 
ance, et al. (Iowa) : sated ; 38 
$2—Mutual and commercial insurance companies are governed by different laws, and by-laws 
of mutual company are integral part of insurance contract. Lohr v. Farmers Alliance 
Ins. Co. (Kan.) a 1036 
52—Under statute exempting from 
mutual fire insurance companies organized solely for purpose of mutually 
members’ property and assessing members for losses, company of such nature was not 
free from liability under general rules of jurisprudence and substantive law. Beall et 
al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) ................. cern rath 
$2—County farmers’ mutual fire insurance company is exempt from general insurance law. 
Western & Southern Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. 
Co., Inc. (Mo.) : ’ 1066 
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ill. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73—Although neither license to insurance agent nor statute under which it is issued define 
authority of insurance agents, agents must be authorized in writing by insurance company. 
West v. Metropolitan Life Ins. Co. (Kan.) 

73—Insurance broker, intrusted by insurer with Subiies ‘of policy and collection ‘of premiums 
thereon without any direction from insured, is to be regarded as insurer’s agent for 


such purpose. Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.) ..1442 


73—General principles of law * eeency apply to insurance companies or associations. Adams 
v. Lasalle Life Ins. Co. ‘cn aad 

§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74—Purpose of group policy is to furnish protection to insured, and ordinarily does not 
make employer who paid premiums, or part thereof, and holds master -poliey, agent # 
insurer. Lancaster v. Travelers’ Ins. Co. (Ga.) ... ‘ 

§ 76. EVIDENCE AS TO AGENCY. 

76—Division by fire insurer’s agent of commission on fire policy with person procuring 
application for policy is not of itself sufficient to show that person procuring application 
is the insurer’s subagent. Insured’s administratrix suing on fire policies had burden of 
proving that person taking applications for policies and turning such applications over to 
imsurer’s agent was insurer’s subagent, as respects whether insurer was bound by infor- 
mation given to person taking applications relating to spout of property insured. 


944 


184 


Kobzina v. Empire State Ins. Co. (TIIll.) 1691 


76—In action for disability benefits of group policy, evidence that man ‘representing himself 
as agent of insurer denied liability on policy held admissible after showing that person 
denying liability had in his possession letter which insured had written to insurer, 
= showing was sufficient to establish agency. A®tna Life Ins. Co. v. Tipps. 

ex . eee . . ° eees ee . 

76—Company having authority to write, countersign, “cancel, and rewrite policies of liability 
insurance for insurer held, under evidence, an “insurance agent,’”’ and to have acted as 
alter ego of insurer in negotiating particular policy. Miller et al. v. United Pacific 
Casualty Ins. Co. (Wash.) ’ 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurer which permitted its general agent for large territory to hold himself out as 
possessing authority to agree to pay out of proceeds of industrial life policy the funeral 
expenses to undertaker burying insured held bound by such agreement. Kassly et al. v 
Metropolitan Life Ins. Co. ) 

78—Evidence of declarations, admissions, and acts of insurer’s agent, acting within scope of 
his authority, held admissible in action on fire insurance policy. Atna Ins. Co. of 


” $43 


Hartford, Conn. v. Robinson et al. (Ind.) 1694 


78—Although neither license to insurance agent no statute under which it is issued define 
authority of insurance agents, agents must be authorized in writing by insurance company. 
West v. Metropolitan Life Ins. Co. (Kan.) 

§ 80. AUTHORITY AND DUTIES OF AGENTS AS TO INSURER. 

80—Premiums paid to insurance broker for transmission to insurer are trust funds which 


broker may not intermingle with his general funds, but must poomngtty transmit to insurer. 


Leterman v. Pink. (N. Y.) 


$ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 

83(1)—In insurer’s action to recover delinquent balance from agency upon termination of 
agency, whether admission of indebtedness in instrument executed by member of agency 
referred to indebtedness from third person, and not to one against agency allegedly released 
by insurer, held for jury. In insurer’s action to recover delinquent balance from agency 
upon termination of agency, agency held not entitled to general charge as to count for 
money had and received, where there was evidence that agency had collected some 
premvane which had not been sent to insurer. Penney & Binford v. Hudson Ins. Co. 
(Ala.) 

83(1)—Insurer’s letter to ‘agent stating that insurer needed to curtail advance account, but 
would not ask agent to pay off advances already made, which were evidenced by notes, 
and would credit renewal commissions against them, held “release” or “renunciation” 
of any obligation to pay notes except through credits by renewal commissions. Where 
insurer wrote letter to agent that insurer needed to curtail advance account, but would 
not ask agent to pay off advances already made, which were evidenced by notes and 
would credit renewal commissions against them, trial court’s refusal of general charge 
requested by insurer in action on notes held not error, since agent, even if not entitled 
to general charge, was at least entitled to have question of effect and intention of letter 
submitted to jury. Carns v. Commonwealth Life Ins. Co. (Ala.) ; bed Sake wy 


(2). For failure to cancel or reduce policy, 
83(2)—Where insurer under terms of policy is entitled to cancel policy or reduce its amount, 
it may direct agent to cancel or reduce amount of policy whereafter agent has duty 
forthwith to do so, and is liable to insurer for amount required to pay in settlement 
of loss’ if he negligently delays in obeying instructions and loss occurs thereby. Fire 
insurer’s agents having instruction to cance! et promptly when so requested and that agents 
would be personally liable for loss resulting from failure to carry out instructions held 
under duty to promptly reduce amount of risk on policy according to insurer’s directions, 
so that delay in so doing was at risk of agent, notwithstanding agent’s request to insurer 
to reconsider order for reduction of risk, pending which loss occurred. Insurer’s letter 
to agent reaffirming direction to reduce amount of risk on fire policy and explaining 
reason for such direction in reply to request of agent for reconsideration of direction 
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to reduce risk held not “waiver” of insurer’s right to insist on agents’ compliance with 
orders of insurer or right to hold agents liable for risk or liability incurred by reason of 
delay. In action by insurer against agent for failure to reduce risk on fire policy as 
requested before loss occurred, evidence respecting practice of agent in locality having 
right to request reconsideration of orders for cancellation held inadmissible where practice 
did not rise to dignity of custom, and no showing was made that custom, if any, was 
brought to knowledge of insurer. Phoenix Ins, Co. v. Heath et al. (Utah) 
§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. 
84(2)—Under insurance agent’s contract with insurance company that be was to hold the 
company harmless from claims of any sub-agent employed by him and that the company 
should deduct any indebtedness of the agent then existing or which might thereafter accrue 
before any commission should be payable to him, no obligation arose against the com- 
pany in favor of the agent so long as the agent made agreements with subagents employed 
by him which subjected the company to liability to such subagents and such oe 
remained undischarged. Matthews v. Manhattan Life Ins. Co. (Ga.) pind ax 
(3). Compensation of subagents. 
84(3)—In action by insurer’s general agent against subagent on account for amount of polic- 
ies delivered for which subagent was charged, pursuant to custom under contract between 
agent and subagent which was terminated prior to insolvency of insurer and commence- 
ment of action, subagent held not entitled to set-off in amount of unearned premiums 
due policyholders on policies written by him during life of contract. Fred P. Thomas 
Co. v. Weil. (Ohio) 1 
(4). Commissions on renewals. 
84(4)—Where insurance agency contract provided that if agent should switch, or attempt to 
switch policyholders, contract should immediately terminate and all commissions 
accrued or to accrue thereunder should be forfeited to insurer, agent attempting to 
switch policyholders after termination of agency contract could not recover renewal 
commissions. Pankey v. Federal Life Ins. Co. (Ill.) ; Riacohy Sah : 
(6). Actions for compensation, 
84(6)—lIn insurance agent’s action for renewal commissions accruing after termination of 
agency, evidence held to sustain jury’s finding that agent had attempted to switch policy- 
holders from defendant insurer to other insurers in violation of contract. Pankey y. 
Federal Life Ins. Co. (Ill.) 
$§ 86 EXTENT AND EXE RCISE OF POWERS OF AGENTS. 
87. - IN GENERAL. 
87—Where insurer has delegated to local body or officer some duty to be performed for 
insurer, insurer is bound by acts of agent within scape of cegnted duties. Adams v. 
Lasalle Life Ins. Co. (Tex.) . ; evansueew 
§ 88 GENERAL OR SPECIAL AGENT Ss. 
88—"‘Insurance agent,’’ as distinguished from “general agent,” is individual authorized in 
writing by insurance company which is lawfully qualified to transact business of insur- 
omee, to negotiate or effect contracts of insurance. West v. Metropolitan Life Ins, = 
(Kan.) 
88—Local recording agent who “was ‘licensed by state, "and ‘whose authority from ‘insurer ‘to 
act as “agent for transaction of company’s authorized business in Texas’ was approved 
by state, held to have authority to transact all company’s business authorized under 
permit from state. Home Ins. Co. of New York v. Roberts et al. (Tex.) , 
89. ——- ASSISTANTS AND CLERKS OF AGENTS 
89— Acts of clerks or employees of duly constituted insurance agent in performing incidental 
and clerical services, being with express or implied authority of agent, are in legal effect 
his own. Grand Lodge Colored Knights of Pythias of Texas v. Carter et al. (Tex.)..1307 
89—Acts of individual intrusted by insurer’s agent with business of procuring insurance, 
countersigning policies and contacting insurer’s branch office were acts of agent, and, 
in turn, acts of insurer, Miller et al. v. United Pacific Casualty Ins. Co. (Wash.) 179 
§ 90. ——- EFFECT OF PROVISIONS OF POLICY. 
90—Agent of insurer whose authority was limited by terms of group policy held without 
authority to constitute employer agent of insurer to receive premiums. Lancaster v. 
Travelers’ Ins. Co. (Ga.) : mS 1184 


§ 92. ——- EVIDENCE AS TO AUTHORITY. 

92—In action on life policy, evidence held insufficient to establish that agents who took 
application for policy were “general agents,’ as distinguished from “insurance agents,” 
or “soliciting agents,’’ so as to be authorized to agree to oral modifications of written 
a or effect oral contracts of insurance. West v. Metropolitan Life Ins. Co. 

an ; ; , 

92—Life insurance agent’ s power to take application for insurance, to collect premium, and 
to forward application to company for its acceptance or rejection did not show authority 
of agent to bind company to contract of insurance. Zielinski et al. v. General American 
Life Ins. Co. et al. (Mo.) 

92—In action to recover damages for multilation and unlawful autopsy performed on plain- 
tiff’s dead brother, evidence that the person procuring the order to perform the autopsy 
and surgeons to perform it was claim adjuster for defendant in complete charge of its 
adjustment department, and settled most cases without direction from defendant, held 
sufficient to authorize finding that claim adjuster was agent of defendant actin within 
scope of his employment where no evidence was introduced controverting evidence as 
to his authority. Love et al. v. tna Casualty & Surety Co. et al. (Tex.) ‘ 1005 


§ 94. RATIFICATION. : 
94—Where insurer’s claim adjuster procured the order and surgeons to perform an autopsy, 
even if claim adjuster was not acting within the scope of his employment, insurer, by 
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later paying the surgeons and accepting and using the surgeons’ report of the autopsy, 
ws the acts of claim adjuster. Love et al. v. Aitna Casualty & Surety Co. et al. 
(Tex. eee an 

§ 95. NOTICE TO AGENT. 

95—Insurer held charged with agent’s knowledge that contractor procuring fire policy desired 
to protect his interest as mechanic’s lienholder. Falkenberg v. Industrial Fire Ins. Co. 
et al. (Ohio) et ; on a aeetens Sates ; . 1371 

95—Where insurer has delegated to agent some duty to be performed in its behalf, knowl- 
edge or notice relevant to transaction involved, acquired by such agent in connection 
therewith, is imputed to insurer. Insurer is charged, as matter of law, with knowledge 
of acts of agent within his official duties, and knowledge or notice acquired by agent in 
performance of such duties is, as matter of law, imputed to principal. Adams v. Lasalle 
Life Ins. Co. (Tex.) 

(B) AGENCY FOR APPLICANTS OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 
96—Insurance broker is no longer agent for either party after obtaining of valid insurance 
contract unless constituted such agent by one of parties. Gilbert v. Malan (Central Mut. 
Ins. Co. of Chicago, Garnishee). (Mo.) ...1442 
97. CREATION OF AGENCY FOR BOTH PARTIES. 
98, IN GENERAL. 
Insurance broker, unless otherwise authorized, represents insured and, unless other- 
wise shown by evidence, is to be regarded as insured’s agent. Insurance broker may 
enlarge relationship with insurer so as to become its agent in one or more of matters 
involved in connection with application, issuance, and delivery of policy and collection 
of premitims thereon. Insurance broker is not required to be agent of same party through- 
out, but may be agent of insured in some of matters involved in issuance of policy and 
collection of premiums, and agent of insurer in other matters. Gilbert v. Malan (Cen- 
tral Mut. Ins. Co. of Chicago, Garnishee). (Mo.) , 1442 
Fact that fire policy insuring coal breakers was delivered to insured by agent of insurer, 
who was also director and stockholder of insured, did not render policy void, where 
agent’s relation to insured was disclosed to insurer which urged agent to obtain part of 


insurance carried by insured for insurer. John Conlon Coal Co. v. Westchester Fire 
Ins. Co. of New York. (U. S.) . : 


§ 100. EVIDENCE AS TO AGENCY. 

100—Evidence sustained finding that insured’s employer, in filling out application and securing 
automobile public liability policy for insured, was acting as agent for insured and not as 
agent for insurer. Purcell v. Pacific Automobile Ins. Co. (Cal.) 1732 

100—As respects insurer’s liability under automobile liability policy, evidence held to establish 
that insurance broker to whom application for such policy was sent here, soliciting agent 
was not agent of insured in applying for insurance, where he was not known by insured, 
had never been authorized by insured to transact any business for him, and where 
delivery of policy and collection of premiums by broker was under direction of insurer. 
Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.) 

112. RATIFICATION. 

12—Where insurer with knowledge that its agent was director and stockholder of insured 
acquiesced in insurance agreement executed by agent whereby coal breakers were insured 
against fire, insurer ratified insurance agreement and could not deny liability under 
nolicy on ground agent represented two principals. John Conlon Coal Co. v. Westchester 
Fire Ins. Co. of New York. (U. S.) 

[V. Insurable Interest. 

§ 114. NECESSITY IN GENERAL, 

114—-Person has unlimited insurable interest in his own life, payable to whom he desires, 
but one taking out policy of insurance for his own benefit on life of another must have 
insurable interest in continuance of life of such insured. National Life & Accident 
Ins. Co. v. Middlebrooks. (Ala.) 

114—-In obtaining industrial life and funeral benefit policies, insured was entitled to designate 
any person as beneficiary therein, regardless of whether beneficiary lacked pecuniary or 
otherwise insurable interest in life of insured. Tinsley v. Washington National Ins. 
Co. (Mo.) 

114—Statute prohibiting taking insurance on life of another unless such person has insurable 
interest in insured’s life does not prohibit insured from taking out policy on own life 
and specifying as beneficiary a person having no insurable interest in insured’s life. 
Pashuck v. Metropolitan Life Ins. Co. (Pa.) 

§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 

(2). Persons having insurable interest in general. 

115(2)—Different persons, such as mortgagor and mortgagee and lessor and_ lessee, may 
have separate insurable interests in same property. Alexander et al. v. Security-First 
Nat. Bank of Los Angeles et al. (Calif.) +. 1024 

115(2)—Contractor procuring fire policy to protect his mechanic’s lien on_insured premises 
held to have “insurable interest.” Falkenburg v. Industrial Fire Ins. Co. et al. (Ohio)1371 

115(2)—Father of minor owner of automobile who was principal owner of company in con- 
nection with business of which minor used automobile and who had signed conditional 
bill of sale for automobile and company of which father was principal owner held to 
have insurable interest in minor’s automobile. Hinton v. Carmody et al. (Wash.) 188 

(4). Landlord and tenant. s ; ; 

115(4)—Lessee is under no obligation to procure insurance for benefit of his lessor, insuring 
against fire or other risks in absence of special provisions of lease. Alexander et al. 
v. Security-First Nat. Bank of Los Angeles et al. (Calif.) : ince 
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§ 116. WHAT CONSTITUTRS INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 

116(1)—Besedciare ad no insurable interest in the life of the wife of his wife’s brother. 
Person has unlimited insurable interest in his own life, payable to whom he desires, but 
one taking out policy of insurance for his own benefit on life of another must have 
insurable interest in continuance of life of such insured. One has insurable interest for 
his own benefit only in life and health of general blood relationships of husband and wife, 
parent and child, grandparent and grandchild, and brothers and sisters. Life policy, which 
was delivered to and kept by beneficiary who had himself named as beneficiary, paid all 
premiums and sought benefits for himself was taken out by beneficiary for his own benefit 
and was void as against public policy, where insured was sister-in-law of beneficiary. 
National Life & Accidents Ins. Co. v. Middlebrooks. (Ala.) ......... RY. 

116(1)—Person has an insurable interest in his own life for the benefit of his estate, or to 
any one whom he might appoint by will or any other mode. Wolen v. Metropolitan 
Life Ins. Co.  (Ill.) . . : 

116(1)—Relationship of son-in-law to insured in industrial life policies held sufficient to 
constitute an insurable interest in son-in-law, when considered with fact that son-in-law 
had provided insured with home, and took care of him. Chandler v. American Life 
& Accident Ins. Co. (Mo.) ; 4 os 

116(1)—Fact that beneficiary’s to insured was merely that of childhood frien 
held not to preclude recovery by beneficiary on industrial life and funeral benefit policies 
taken out by insured. Tinsley v. Washington National Ins. Co. (Mo.) 

§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. WAGERING POLICIES IN GENERAL. : 

119—Statute prohibiting taking out insurance on life of another unless beneficiary named 
has insurable interest in insured’s life was enacted to prevent wagering contracts on 
life of another by one having no insurable interest therein. Pashuck v. Metropolitan 
Ce EOE EM, | BOD vvcccsccsres 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—Insured under life policy containing provision for disability benefits held entitled to 
enjoin payment of disability benefits to employer to whom policy was assigned as bene- 
ficiary and to recover amount of benefits paid employer for insured’s disability, in absence 
of showing of insurable interest in employer, since transaction would be contrary to 
public policy as wagering contract. Turner v. Davidson et al. ((Ga.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—Liife insurance contracts are choses in action. Progressive Life Ins. Co. v. Dean. (Ark.) 
124—-Insurance against property loss is a special agreement of indemnity with person insur- 
ing against such loss or damage as he may sustain, and is not in issuance of the 
specific thing without regard to ownershipp. Alexander et al. v. Security-First Nat. 
Bank of Los Angeles et al. (Calif.) ........ eee F Selected atenetels aa we-s 
124—Statutory definition of term “life insurance” is not exhaustive, and contract may be 
one of “life insurance” though payable in goods or services of value. Contract of life 
insurance must contain element of risk in so far as particular individual contract is 
concerned. Contract wherein corporation, for fixed sum paid in cash or in installments, 
agreed to render funeral services for purchaser or member of his family and to allow 
purchaser to buy funeral merchandise for definite price, held not “life insurance’ con- 
tract, nothwithstanding that performance was contingent on death and that consideration 
was payable in installments, and hence sale of contracts by corporation did not constitute 
contempt as violative of injunction against sale of life policies. South Georgia Funeral 
Homes, Inc., et al. v. Harrison. (Ga.) 788 
124—" Life policy” is ordinarily one issued to be paid on death of insured after payment of 
stipulated annual premiums. Perkins v. Associated Indemnity Corporation. (Wash.)..1013 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Agent who had previously dealt with contractor, whose interest in buildings constructed 
or under construction had been satisfactorily insured, held authorized to issue fire 
policy intended to protect contractor’s interest as mechanic’s lienholder. Falkenberg 
‘ ¥,, Sateen vie Ins. Co. et al. (Ohio) : 
129 ower of a local agent to withhold a policy implies a power to deliv it. f v. 
New York Life Ins. Co. (S. C.) : : : : ee ee 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 
130(2)—Application for insurance constitutes no more than offer or proposal which must be 
accepted by insurer before there is a binding contract, and, when application states terms 
and _ conditions on which proposal may ripen into completed contract, such terms and 
conditions must be met before contract takes effect, in absence of either express waiver 
in ae estoppel by insurer. Zielinski et al. v. General American Life Ins. Co. 
eta (Mo. 
130(2)—-Where application for ‘life policy and receipt for first premium both stated that 
insurance should take effect from date of application, provided application was approved 
at insurer’s home office, policy applied for held not to have become effective. where 
applicant died hefore home office approved application. Arcuri v. Prudential Ins. Co. 
of America. (N. Y.) ; a 7 
(4). Effect of delay. 
130(4)—Application to insurer for issuance of policy or for assumption of particular kind 
of risk necessarily contemplates doing of something by insurer by way of acceptance. 
hence insurer’s mere delav in passing on application will not warrant inference of 
acceptance of application, in absence of showing of estoppel or waiver in nature of 
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estoppel by insurer. Insurer’s mere delay in passing on application will not warrant 
inference of acceptance, though premium may have been received and retained by insurer 
pending final action on application, save as retention of premium may operate as 
estoppel against insurer on theory that it assumed attitude wholly inconsistent with sub- 
sequent contention that no contract of insurance had ever come into existence. Insurer’s 
delay in acceptance or rejection of application amounts to no more than silence as to 
its final intention, which can properly operate as assent and estop insurer to deny 
acceptance only when it has had effect to mislead. Insurer may retain application and 
premium for such unreasonable and unwarranted time, with delay wholly unexplained 
and unaccounted for, and under such circumstances as to justify legitimate inference that, 
notwithstanding lack of formal acceptance, it had nevertheless actually accepted application 
and had assumed risk so as to have rendered it liable for loss subsequently occurring. 
As respects liability for delay, when applicant died before formal action on application 
for double indemnity coverage, subject matter of proposed insurance no longer existed, 
and life insurer could not thereafter have conducted itself so as to have prejudiced either 
applicant or beneficiary and thereby to have raised estoppel to assert that no double 
indemnity contract had been consummated. Life insurer’s receipt of application and 
premium for double indemnity coverage and retention thereof, and failure to act during 
13 days terminating with insured’s death, held not to warrant recovery of double indemnity 
on ground of estoppel, in absence of showing that delay was without reasonable excuse. 
Life insurer held not liable for double indemnity on theory of waiver in nature of 
estoppel arising from 13 days’ delay in accepting application for double indemnity 
coverage, where insurer was engaged in process of obtaining additional information as to 
whether insured drove delivery truck in addition to clerking in .grocery store, though 
inspection report disclosed that insured did not drive truck, so that his application would 
probably have been accepted had he lived. Zielinski et al. v. General American Life 
Jee, Go. WE a GED vnc cues os ace antall aiuahis tor be Wid ok Wad dara aA deo ; 
(7). Offer to insure and acceptance. 

130(7)—Insurer’s agent’s alleged oral gift of fire insurance for certain time which covered 
date of fire which destroyed property held not operative where insured failed to elect 
before the fire whether he would accept condition imposed to make gift effective, which 
was execution of application for transfer of insurance which had been issued to previous 
owner of property, and execution of note for unmatured premium installments. A®tna 
Ins. Co. of Hartford, Conn. v. Eblen. (Ky.) eee 

§ 131. VALIDITY OF ORAL CONTRACTS. 

(2). Authority of agent. 

131(2)—In absence of proved authority so to do, insurance agent cannot agree to oral modi- 
fications of written application for insurance, or effect aral contract of insurance, in such 
manner as to bind insurer. West v. Metropolitan Life Ins. Co. (Kan.) 


§ 132. BINDING SLIPS OR MEMORANDA. 

132—Where applicant for life policy receives receipt for premium payments providing that 
insurer will not be liable unless insured is in sound health at date of delivery of policy, 
but also that insurer will be liable if insured, while in sound health, pays not less than 
four weekly premiums at time of application and application is approved, insurer is 
liable upon compliance with such conditions, independent of issuance of a policy. Inter- 
state Life & Accident Co. v. Stonecypher. (Ga.) wei ‘ 

132—Contracts for temporary life insurance to be effective until issuance of policy may be 
created by “binding receipt” given insured by insurer where insurer and insured so 
intend. Stonsz v. Equitable Life Assur. Soc. of the United States. (Pa.) 


§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 

133(1)—Statute providing that no life policy should contain provision for any mode of 
settlement, at maturity, of less than amount insured on face of policy, has for purpose 
the rendering of contracts as to benefits from life policy simple and easily. understood 
and to prevent misleading of the unwary by promises of insurance in certain amounts on 
face of policy so limited and conditioned thereafter as to have slight or no actual value. 
Life policy stating amount of policy to be $1,000 and with double indemnity of $2,000 
in event of death, during premium-paying period, by violent and accidental means, and 
providing for automatic extension a policy on failure to pay premium, but limiting pro- 
vision for double indemnity to instances where there was no default in payment of pre- 
mium, was not misleading as forbidden by statute providing that no life policy should 
contain provision for any mode of settlement at maturity of less than amount insured on 
face of policy. Statutes setting out provision that substantially must be contained in all 
policies of life insurance do not require life policies _to make provision for extended 
term insurance after default in payment of premiums. Life policy providing for extended 
insurance giving insured, after default in payment of premium, privilege either to sur- 
render policy and withdraw cash value, or to exchange policy for paid-up policy, in 
accordance with table in policy setting out loan and cash values in amount of paid-up 
insurance and terms of extended insurance available on default, complied with statutes 
providing that certain provisions substantially must be contained in all life policies. 
Great Southern Life Ins. Co. v. Cunningham (Tex.) 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. . : i Ab : 
136(1)—Failure of insurer to deliver accident and health policy prior to injury to insured 
held not to effect insured’s right of recovery thereunder. Southwestern Casualty Co. v. 
Leach. (Tex.) : ; 


(2). Sufficiency and effect of delivery. ; c 7 . 
136(2)—Agent employed only to procure fire policies in specified amounts on insured’s 


property held without authority to substitute one policy for another, and hence delivery 
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of substitute policy to agent was not delivery to insured, Royal Exchange Assur. of 
London v. Luttrell et al. (Colo.) eg 

136(2)—Where life policy application required policy should be “received” by insured before 
becoming effective, policy held not in effect at time of insured’s death, which occurred 
after insurer’s agent showed policy to beneficiaries and told them not to pay premium at 
that time, and before agent returned to deliver policy and collect premium, especially 
where policy provided agent could not waive or modify gatey's provisions. Katchmer 
et al. v. Prudential Ins. Co. of America. (Pa.) 

(4). Effect of condition as to delivery nite insured is in good health. 

136(4)- Gham in life policy that insurer assumes no obligation unless on date of delivery 
of policy insured is alive and in sound health is, in legal effect, a ‘‘warranty” under 
statute. National Life & Accident Ins. Co. v. Cummings. (Ala.) 

136(4)—Expression “‘good health’ as used in application for life policy means apparent good 
health without ostensible or known or felt symptom of disorder, and does not exclude 
existence of latent unknown defects. National Aid Life Ass’n v. Persing et al. (Okla.) 

136(4)—Where ae policy provided that it should not become effective until delivered to 
insured while he was in good health, insured’s illness at time policy was approved by 
insurer without knowledge thereof and insured’s death prior to mailing of policy rendered 
it ineffective. National Aid Life Ass’n v. Gregory. (Okla.) 

136(4)—Provision of policy requiring that insured be in “good health” on date of issuance 
or reinstatement requires that insured must have no grave, important, or serious 
disease and be free from any ailment that seriously affects general soundness or health- 
fulness of system, but mere temporary indisposition which does not tend to weaken or 
undermine constitution does not render policy void. Home State Life Ins. Co. v. Jen- 
nings. (Okla.) : 

136(4)—Sound health clause in life policy ‘ordinarily operates as “condition precedent” upon 
which contract is dependent. Where medical examination was made of applicant, sound 
health clause in life policy did not apply to diseases applicant may have had at time of 
examination, but was restricted to diseases contracted between examination and issuance 
of policy, and hence policies could not be avoided on ground applicant was not in sound 
health when policies were issued, in absence of evidence of change between time of exam- 
ination and issuance. Prudential Ins. Co. of America v. Kudoba et al. (Pa.) 

136(4)—Right of insurer to avoid liability on policy on ground that insured was not in good 
health when policy was mailed to and received by him is not statutory but contractual. 
Adams v. Lasalle Life Ins. Co. (Tex.) 

136(4)—Under law of Texas, agreement that no liability ‘shall. be. incurred under life ‘policy 
until policy is delivered to insured while in good health is valid, and insured’s ignorance 
of his disease does not validate policy. Bankers Life Co. of Des Moines, Iowa v. Sone 


et al. (U. S.) 

§ 137. PAYMENT OF PREMIUMS OR DUES. 

(1). Necessity of payment to bind company. 

137(1)—Life policy could not be considered effective at date of insured’s death, where first 
premium was not paid, on ground that insurer’s agent allowed beneficiary to “keep’’ the 
premium money for few days, since such transaction would be equivalent to delivery of 
policy on credit or constituting beneficiary a bailee or trustee of the money, which would 
confer advantage prohibited by statute. Katchmer et al. v. Prudential Ins. Co. of 
America. (Pa.) vr ; - ; 

§ 138. VALIDITY IN GENERAL. 

(1). In general. 

138(1)—Conditions and stipulations in automobile fire policy, not contrary to statute or 
public policy, are binding on both insured and insurer. St. Paul Fire & Marine Ins. 
Co. v. C.. 1. T. Corporation. (Ga.) 

138(1)—In determining whether policy provision conflicts with general law, test is whether 
provision provides for or permits something prohibited by statute. Weinroth v. New 
= Mfrs. Ass’n Fire Ins. Co. (N. J. 

138(1)—Contractor procuring fire policy which, though describing him as mortgagee, was 
intended by both contractor and agent to protect contractor’s interest as mechanic’s 
lienholder, held entitled to recover thereon, as against contention that contract. was void 


because made with owner who never authorized issuance of policy to her. Falkenberg 
v. Industrial Fire Ins. Co. et al. (Ohio) 


(2) Discrimination between insurants. 
138(2)—-Where insured had right to borrow on 20-year payment life policy, provision denying 
option to convert policy to paid-up policy solely because loan was outstanding held void, 


under statute for discrimination between insurants. McCain et al. v. Lamar Life Ins. 
Co. ( Miss.) 


§ 141. ESTOP PEL OR WwalvER AS TO DEFECTS OR ‘OBJECTIONS. 
(1). n genera 

141(1)—Waiver of condition of health and accident policy that policy would not take effect 
in case insured was not in good health at time policy was delivered held not to result 
from acceptance of premiums by insurer without knowledge of breach of condition. 
Curry v. Washington National Ins. Co. (Ga.) 

141(1)—Knowledge of loss by insurance agent, at time she mailed to insurance company 
application and premium which she had previously neglected to mail and at time she 
secured, countersigned, and delivered policy and secured proof of_loss and retention 
premium, must be imputed to insurer. Celina Mut. Casualty Co. .v. Baldridge. (Ind.) 

141(1)—Life insured’s retention of double indemnity premium until June 30th, following 
insured’s death on May 28th, held not to estop insurer from denying acceptance of 
double indemnity risk, where proofs of death were received by insurer on June 29th and 
premium was tendered contemporaneously with denial of liability for double indemnity. 
Zielinski et al. v. General American Life Ins. Co. et al. (Mo.) 
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141(1)—Letter of beneficiary’s attorneys, notifying insurer of claim for amount due his 
client under insurance contract, made by insured’s agent, because of insured’s death, 
held not to warrant jury’s finding that insurer ratified agent’s unauthorized oral contract 
to put insurance in force immediately on payment of premium by failing to tender back 
premium before trial of action on policy; such letter stating no claim or facts informing 
insurer of basis for claim of such oral contract. State ex rel. Mutual Life Ins. Co. of 
Baltimore v. Shain et al. (Mo.) 
(2). Payment of first premium. 
141(2)—Though automobile collision insurance policy was procured by agent and executed 
and delivered after loss occurred where insurer with knowledge of the loss received and 
deposited retention premium provided by the policy, it waived the irregularity. Celina 
Mut. Casualty Co. v. Baldridge. (Ind.) 1421 
141(2)—-Insurance agent held not authorized to waive payment of premium and bind company 
thereby where written application provided that company should incur no liability until 
application had been received, approved, and policy issued and delivered, and full first 
premium paid. West v. Metropolitan Life Ins. Co. (Kan.) 266 
(4). Estoppel of insured. 
141(4)—Beneficiary suing on life certificate was estopped from asserting that illiterate insured 
signed application and certificate without knowing he warranted his good health, by 
insured’s failure to ask that application and certificate be read to him by persons present 
when he signed them who were able to read them. Sovereign Camp of the Woodmen 
of the World v. Daniel. (Ariz.) 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Where insured had applied for, paid premiums for, and been paid sickness benefits 
at rate of $25 a week during period of several years, insurer held entitled to reform 
policy, which erroneously stated that benefits should be $45 per week, to express intention 
of parties, notwithstanding insured’s subsequent claim under letter of policy. United 
States Fidelity & Guaranty Co. v. Beckman. (Mich.) 1339 
143(3)—Where insurance company, in issuing annuity contract, made a mistake as to the 
amount of the annuity, conflict between amount fixed on face of policy and tables of 
optional annuity payments held not to charge assured with notice of the mistake, so as to 
authorize reformation. Equitable Life Assur. Soc. of United States v. Saurman, (Pa.)..1612 
143(3)—Where applicant requested agent to cancel automobile liability policy on coupe and 
write similar policy on sedan owned by different party, but agent over objection of appli- 
cant illegally attempted to transfer insurance to sedan by indorsement on original policy, 
owner of sedan held entitled to reformation of policy in suit thereon. Miller et al. v. 
United Pacific Casualty Ins. Co. (Wash.) 
(7). Necessity of reformation. 
143(7)—Showing sufficient to sustain reformation held unnecessary to justify recovery on 
automobile liability policy containing, in addition to all covenants requested, provisions 
not agreed upon in course of oral application for policy of full coverage, since insuret 
waived unauthorized provisions. Ames v. Employers Casualty Co. (Cal.) 
143(7)—Failure of state court in suit between insured and insurer to reform automobile 
liability policy and correct apparent error in description of truck held not ground for 
reversal of judgment for injured parties against insurer, since reformation of policy 
was unnecessary to correct mere matters of description. St. Paul Mercury Indemnity 
Co. of St. Paul v. Long et al. (U. S.) 
(8). Right to reformation. 
143(8)—Insurer on compulsory motor vehicle liability policy which had been dated back by 
insurer in ignorance that insured had been involved in accident prior to issuing policy 
but within effective time of policy as dated back, and insurer thereafter having issued 
certificate of insurance. held not entitled to reform policy so as to make effective date 
subsequent to accident and defeat recovery by persons involved in accident with insured. 
Royal Indemnity Co. v. Granite Trucking Co. et al. (Mass.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Under term policies providing for conversion of policies into life policy with pro- 
visions that commuted value of new policy “including accidental death benefits or 
disability income if applied for” should not exceed amount of insurance under term 
policy at time of conversion, insured held entitled on request only to life policy totaling 
amount of term policies, including death benefits and disability income, as against con- 
tention insured was entitled to policy for amount of term policies, and, in addition, 
accidental death benefits and disability income. Holzinger v. Prudential Ins. Co. of 
America. (Wis.) 
(2). Powers of agents and brokers. 
144(2)—In absence of proved authority so to do, insurance agent cannot agree to oral modi- 
fications of written application for insurance, or effect oral contract of insurance, in 
such manner as to bind insurer. West v. Metropolitan Life Ins. Co. (Kan.) 
(BY) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAI, RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Liability policy covering coal truck wherein insurer agreed to pay all claims for 
damages resulting from use of truck in transportation of merchandise, including loading 
and unloading, and to defend suits for damages, even if groundless, on behalf of insured 


should be given reasonable construction in accordance with intention of parties. Morgan 
v. New York Casualty Co. (Ga.) 1113 


146(1)—Principles applicable to interpretation of other contracts govern interpretation of 
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insurance contracts. All parts of insurance contract are to be considered together to 
ascertain meaning and intent of parties. Webster v. Inland Supply Co. et al. (Ill.)..1408 
146(1)—Ordinarily, insurer’s liability is measured by express terms of its written contract, 


though such terms may be waived through action of agents. Lincoln Parks Arms Bldg. 
Corporation, for Use of Schroeder v. United States Fidelity & Guaranty Co, (Ill) ...1464 
146(1)—In determining liability of insurer on policy insuring motorists against injuries and 
eath sustained while riding in automobile covered by automobile liability policy, policy 
must read as a whole. Hauser v. Michigan Mut. Liability Co. (Mich.) 137 
146(1)—In absence of fraud and questions of public policy, controversies arising out of 
contractual relations, such as those between insurer and insured, must be determined 
from contract as made, not by new ones contrived for parties by courts. Schroeder v. 
Metropolitan Life Ins. Co. (Mont.) 
146(1)—Terms of insurance contract, like those in other contracts, are to be construed in 
their plain and ordinary sense unless contract indicates contrary. Muzio vy. Metro- 
politan Life Ins. Co. (N. Y.) 
146(1)—In interpreting “binding receipt” issued by insurer at time of life and disability 
olicy application, fundamental issue is the intention of the parties. Stonsz v. Equitable 
wife Assur. Soc. of the United States. (Pa.) 
1461) — Insurance contracts, like others, must be construed according to terms used, to be 


taken and understood, in absence of ambiguity, in their plain, ordinary, and popular sense. 
Kittles v. General American Life Ins. Co. ( 


Cc.) 
146(1)—Accident policy and fire policy to which it was attached constituted two distinct con- 
temporaneous contracts where contingencies of liability, terms, premium rates, and some 
of the conditions of each differed, notwithstanding both policies would be construed 
together as one contract. Southland Life Ins. Co. v. Johnston. (Tex.) 


146(1)—Meaning or intention of parties to insurance contract must be arrived at by looking 
to all of its parts and different instruments constituting it. Acme Life Ins. Co. 
White. (Tex.) 

146(1)—Relation between insured and insurer is purely contractual, insured’s right being 
measured by terms of policy. Lindsey v. Prudential Ins. Co. of America. (U. S.) 

146(1)—-Entire_ sentence of double indemnity provision of life policy must be construed 
together. Meaning of double indemnity provision of life policy which should be adopted 
is one which insurer had when it sold policy and which insured entertained when he paid 


his premiums, New York Life Ins, Co, v, Kassly, (U, 


146(1)—Insurance contracts are to be construed according to "ies ‘and meaning of terms 
which parties have used, and, if terms are unambiguous, they are to be taken in their 
plain, ordinary, and popular sense. Parties to automobile liability policy are charged 
with knowledge of contents of contract and bound by clear and unambiguous terms thereof. 
Johnson v. Hardware Mut. Casualty Co. (Vt.) ‘i 

146(1)—-All parts of insurance policy must, if possible, be harmonized and given effect. 
Liability of insurer is fixed by terms of life policy, and its terms must control if. they 
are plain and free from ambiguity. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. 


(Wash. ) 


146(1)—Parties have right to embody in their insurance contract whatever ‘terms they wish, 
and courts should not attempt to make contract for them. Rosenblum v. Sun Life Assur. 
Co. of Canada. (Wyo.) 3 aan 1647 
(2). Language of policy. 
146(2)—In action on life policy, insurer is entitled to commonly accepted definition of word 
used as basis for decision. Palumbo v. Me -tropolitan Life Ins. Co. ( Mass.) 1231 
146(2)—Words = ‘furnish,”’ “‘due,” and “proof,” used in group policy, will be given ordinary 
meaning in absence of meaning given in patiey- Etna Life Ins. Co. v. Tipps. (Tex.) 640 
146(2)—When general terms are used in double indemnity provision of life policy, they must 
be given their commonly accepted meaning. New York Life Ins. Co. v. Kassly. (U. §.)..1481 
146(2)—Language used in particular clause of insurance policy will be given its ordinary and 
usual meaning when such meaning is consistent with policy as a ‘wasle. Haddad v. John 
Hancock Mutual Life Ins. Co. (W. Va.) 643 
(3). Liberal or strict construction. 
146(3)—Any ambiguity in policy is to be interpreted most strongly against insurer, where 
uncertainty is not removed by other rules of interpretation. Sampson v. Century Indem- 
nity Co. (Cal.) 
146(3)—lInsurance policies should be liberally construed in favor of insured, but such rule 
of construction does not permit giving effect to one sentence of policy and complete 
ignoring of the entire paragraph dealing with same subject matter. Henricks v, Metro- 
politan Life Ins. Co. (Cal.) 
146(3)—Court would hesitate to adopt such construction of policy. insuring against loss of 
truck due to collision or upset, as would defeat natural assumption of insured, who 
also took out policy covering loss of truck by fire, that he was protected against loss 
thereof as result of collision and upset caused by fire. Fogarty v. Fidelity & Casualty 
Co. (Conn.) ; , 1110 
146(3)—Doubts arising in interpretation of policy should be resolved in favor of insured. 
Sovereign Camp, W. O. W. v. Lee. (Fia.) .. 786 
146(3)- -Although insurance contracts should be so construed as to carry out true intention 
of parties, policies will be liberally construed in favor of objects sought to be accomplished, 
and avainst insurer, and, where policy is fairly suscentible of more than one construction. 
interpretation which is most favorable to insured will be given effect. Metropolitan Life 
Tns. Co. v. Evans. (Ga.) 1192 
146(3)—Forfeitures are not favored in construing insurance contracts. Prudential Ins. 
Co. of America v. Calloway. (Ga.) 1197 


146(3)—Any ambiguity in insurance contract will be construed most otrenaly against insurer. 
Rule that insurance contract is to be construed most favorably to insured or to one 
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claiming to be insured does not authorize em of language of contract. Webster 
v. Inland Supply Co. et al, (Il. 
146(3)—Provision of policy which is ‘ambiguous or of doubtful meaning must be construed 


most strongly against insurer. Borovicka v. Bankers Indemnity Ins. Co. (Ill.) 1658 
146(3)—Insurance contract will be construed in case of doubt most stronyly against insurer. 
When insurance policy is susceptible of two constructions, the court will adopt that which 
sustains the indemnity, rather than that which forces a forfeiture. Guardian Life Ins. 
‘o. of America v. Barry. (Ind.) an ase « 1515 
146(3)—Where language of insurance policy is ambiguous, it should be construed strictly 
against insurer and liberally in favor of insured, particularly where ambiguous language 
is in clauses providing for forfeitures. Rhode Island Ins. Co. v. Wurtman. (Ky.) .... 687 
146(3)—Ambiguous insurance contract must be given that construction which is most favor- 
able to insured, Wilson v, Sovereign Camp, W. O. W. (Ky.) 
146(3)—Where language of policy permits two rational interpretations, that more favorable 
to insured is to be taken. Palumbo v. Metropolitan Life Ins. Co. (Mass.) he 
146(3)—In case of ambiguity, construction of policy will be adopted ‘which is most favorable 
to insured is to be taken. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 1231 
146(3)—-Language of policy prescribed by statute providing indemnity and protection against 
loss only to insured and to any person responsible for operation of insured’s motor 
vee with express or implied consent should be construed liberally to accomplish 
mrpose of Legislature to protect travelers on highway from injury by motor vehicle. _ 
ickinson vy. Great American Indemnity Co. et al. (Mass.) 1734 
146(3)—Rule that policy will be construed most strongly in insured’s favor is applicable 
where wording is not insurer’s but is taken from statute or source for which assured 
is responsible. Double indemnity rider attached to life policy, providing that insurance 
under rider should not cover any person under age of 18 years nor over age of 60 years, 
would not be construed against insurer where language was required by statute. Bay 
Trust Co. v. Agricultural Life Ins. Co. | ( Mich.) ‘ ..1537 
146(3)—Questions answered in an application for insurance prepared and submitted by insurer 
are to be strictly construed against insurer. Houston v. Metropolitan Life Ins. Co. (Mo.) 567 
146(3)—Liife policies are liberally construed in favor of insured and against insurer, but such 
contracts are otherwise subject to same rules of construction that apply to‘contracts gen- 
erally, and. such liberal construction must not be carried to point of abrogating vital 
provisions of contract, and substituting new ones contrived by courts, Schroeder v. 


Metropolitan Life Ins. Co. (Mont.) 1248 


146(3)—Insurance of contracts should be liberally construed in favor of the insured. 
DeVore v. Mutual Life Ins. Co. of New York. (Mont.) . 
146(3)—Ambiguous clauses in life policy will be construed in favor ‘of insured. Mills et al. 
v. Metropolitan Life Ins. Co. (N. C.) 
146(3)——-Court will adopt construction of language of policy ‘most advant: ageous to insured. 
Kordulak v. Prudential Ins. Co. of America. (N. J. sale con's 
146(3)—Words of indemnity policy must be most strongly construed wry insurer. 
Jackson Floor Covering, Inc. v, Maryland Casualty Co. of Baltimore. (N. J.) 1472 
146(3)—Ambiguity in automobile liability policy is to be strictly construed against insurer 
responsible for form of policy. American Lumbermen’s Mut. Casualty Co. of Illinois 
v. Wilcox et al. (N. Y.) 714 
146(3)—Terms of insurance contract are not to be interpreted with extreme literalism pro- 
ductive of absurd results by way of relieving or burdening the insurer. Muzio v. 
Metropolitan Life Ins. Co. CN. Y.) 997 
146(3)—-Ambiguity in life policy written by insurer will be resolved against insurer especially 
where various judicial constructions have been placed on language in question before policy 
was written. John Hancock Mut. Life Ins. Co. v. Snyder. (Ohio) 77 
146(3)—Where language of insurance contract is fairly susceptible to more than one con- 
struction, that most favorable to insured should be adopted. Atlas Life Ins. Co. v. 
Spitler. (Okla.) 898 
146(3)—Where “binding receipt” issued by insurer at time of life and disability policy 
application is clearly established as temporary contract of insurance, it is favorably 
regarded by courts, whether oral or written. Doubt arising as to effective date of life 
policy containing disability provision must be resolved in favor of insured. Stonsz 
v. Eouitable Life Assur. Soc. of the United States. (Pa.) 
146(3)—Since insurance policies usually contain explicit provisions as to termination or 
forfeiture, no additional grounds therefor will be implied or read into the contract. 
Policy will be viewed in licht most favorable to insured in case of doubt or ambiguity. 
Interpretation of policy which would work forfeiture must be avoided, if possible. Gold 
v. Commercial Casualty Ins. Co. (Pa.) 
146(3)—Where terms of insurance contract are ambiguous, court will adopt that one which is 
more favorable to insured. Kittles v. General American Life Ins. Co. (S. C.) 
146(3)—Where application for life policy provided for charge of unpaid premiums in 
accordance with automatic premium loan provision in policy, and policy provided for 
charge of such premiums to end of current policy year in event of written request when 
no default existed, and nonforfeitable provision of policy provided for automatic paid-up 
term insurance in event of default if insured had not elected to have premiums charged 
against loan value of policy, insurance contract was ambiguous and was required to be 
construed most favorably to insured. Laster v. American National Ins. Co. (Tenn.) 
146(3)—Provisions inserted in contract by insurer which defeat, diminish, or forfeit insurance 
will he construed strictly against insurer, and even slight circumstances will be seized 
upon as indicative of an intention of insurer to waive forfeiture. Home Ins. Co. of 
New York v. Young et al. (Tex.) 


146(3)—In case of ambiguity, construction of slling will be adopted which is most favorable 
to insured, since language employed in contract is that of insurer, and hence any fair 
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doubt as to meaning of its own words should be resolved against it. Acme Life Ins. 
Co. v. White. (Tex.) : ‘ ; icueaenks ig ond yereae eon sade 
146(3)—Rule that insurance policy must be construed most favorably to assured does not 
operate where there is no ambiguity and policy is capable of only one logical construction, 
Amicable Life Ins. Co. v. Scott. (Tex.) ary 1632 
146(3)—Marine policies should be strictly interpreted against insurer. Lanasa Fruit 
Steamship & Importing Co., Inc. v. Universal Ins. Co. (U. S.) .... . .. 1092 
146(3)—Ambiguity in double indemnity provision of life policy must be resolved against 
insurer who chose the language thereof. Words ‘accidental means” and ‘accidental 
injury’ when used in same sentence in double indemnity provision of life policy must 
be construed in light of rule that ambiguity must be resolved against insurer, and in 
accordance with common and general understanding of their meaning. New York Life 
Ins. Co. v. Kassly. (U. S.) aes ‘ ‘ . 1481 
146(3)—Group life policy will be construed most strongly against insurer. Bucher v. 
Equitable Life Assurance Society of the United States. (Utah) ‘vélgensis sce 
146(3)—Generally, where terms of insurance contract are ambiguous or fairly susceptible of 
two different constructions, that construction will be adopted that is most favorable to 
insured. Johnson v. Hardware Mut. Casualty Co. (Vt.) 740 
146(3)—Insurance contract will be construed most favorably to insured only when there is 
an unexplained ambiguity in language of contract. Rule that insurance policies are 
construed in favor of insured and most strongly against insurer should not be permitted 
to have the effect to make a plain agreement ambiguous, and then interpret it in favor 
of insured. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. (Wash.) . os 1640 
146(3)—Doubtful language in policy is to be construed strictly against insurer and liberally 
in favor of insured. Chitwood v. Farm Bureau Mut. Automobile Ins. Co. (W. Va.)..1132 
§ 147. WHAT LAW GOVERNS. 
(1). In general. 
147(1)—In action on fire policy which was a Maryland contract, law of Maryland held to 
govern right of parties. Jefferis v. London Assurance Corporation. (U. S.) . 685 
(2). Place of contract. 
147(2)—Generally, insurance contract is deemed to be executed at place where last act is 
done which is necessary to make the contract binding, and, if policy does not become 
binding until countersigned by authorized agent at place of delivery, or until delivery 
to insured, place of delivery is considered place of the contract. Law of Iowa held to 
govern determination of liability of insurer under automobile liability policy which was 
delivered to insured in Iowa after premium was paid and policy countersigned by insurer’s 
authorized agent in Iowa, since policy constituted an Iowa contract. Hartliep Transit Co. 
for Use of Snow et al. v. Central Mut. Ins. Co. of Chicago. (TIl.) 1413 
147(2)—-Automobile liability policy issued in Massachusetts to resident thereof, and 
contemplating performance at least in some measure in Massachusetts, should be con- 
strued according to Massachusetts law. Maryland Casualty Co. v. Martin et al. 
i. “es : ret apie . ; 5 .1452 
147(2)-—-In_ suit by beneficiary on life policies delivered in Ohio where both imsured and 
beneficiary resided, where alleged transaction between insured and general agent of 
insurer extending policies occurred, and where insured died and beneficiary resided at 
time of insured’s death, rights of parties held governed by law of Ohio. Lemon v. 
Prudential Ins. Co. of America. (S. D.) ; 369 
147(2)—-Where insured made application for disability policy to insurer’s agent in New Jersey 
and insured was citizen thereof, paid all premiums to agent in New Jersey, and policy 
provided that it would not go into effect until first premium was paid, which was paid 
in New Jersey when application was made before policy was approved in New York by 
insurer, polftcy held a New Jersey contract. Equitable Life Assur. Soc. of the United 
States v. Nikolopulos. (U. S.) 
(4). Effect of provisions of policy on application. 
147(4)—-Under automobile liability policy providing that it was effective in all states, and that 
state laws should supersede all policy provisions conflicting with state laws, insurer held 
suable in Louisiana in advance of obtaining judgment against insured motorist even 
though, by terms of policy and laws of state where policy was executed, judgment was 
required to be obtained against insured motorist before cause of action arose against 
insurer. Duncan v. Ashwander et al. (La.) 716 
§ 150. MATTER ON MARGIN OR ON SLIP ATTACHED TO POLICY. 
150—Insurance contract includes printed form policy, declarations therein, and any indorse- 
ments thereto. Webster v. Inland Supply Co. et al. (IIl.) 1408 
50—-Provisions may be incorporated in aia by slips or riders which will be construed 
with printed provisions of policy, but slip or rider will prevail if there is an irreconcilable 
conflict with printed provisions of policy. Unless rider on policy is irreconcilable with 
printed clause, such clause must stand; but rider will control if it is inconsistent and 
irreconcilable with printed clause. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. 
(Wash.) 1640 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—In action for total and permanent disability benefits under supplementary contract 
attached to life policy, application, policy and supplementary contract were to be construed 
together to determine rights of parties. Provision of life policy that application contain- 
ing statements about insured’s occupation should form part of and basis of contract held 
to require that supplementary contract for total and permanent disability benefits 
attached to policy be interpreted in light of such statements. Adamaitis v. Metropoli- 
tan Life Ins. Co. (Mass.) 
151(1)—Where agreement in receipt for first premium on life policy covering death, double 
indemnity for accidental death, and disability, provided that insurance should take effect 
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as of day of receipt if applicant was insurable risk on that day in opinion of home office 
and application was otherwise acceptable for amount and at rate of premium applied for, 
disability occurring before issuance of policy held covered by interim insurance, not- 
withstanding policy subsequently issued did not contain double indemnity clause and 
premium for disability benefits was higher than estimated by insurer’s agent. Stonsz v. 
Equitable Life Assur. Soc. of the United States. (Pa.) 
(2). Application as part of the contract. 
151(2)—Ljife policy which provided for fixed weekly premiums and which was issued by 
company which was not shown to have heen organized under Assessment Act held 
“stock insurance company 7." and not within assessment life insurance statute requir- 
ing application to be attached or incorporated in policy, if policy was to be contestatse. 
Spudeas v. National Life & Accident Ins. Co.  (IIl.) ae , ...1200 
151(2)—-Under Iowa statute, failure to attach application for automobile liability policy to 
policy contract, although not invalidating policy, precludes insurer from pleading, alleging, 
or proving falsity of application or any representation made therein as defense to any 
action under the policy. Hartliep Transit Co., for Use of Snow et al. v. Central Mut. 
Ins. Co. of Chicago. (Ill.) . Sa ee Kes : 2 
151(2)—Application for life policy which was not referred to in policy could not be accepted 
as part of contract. Application for policy to become part of contract must be incorporated 
in policy by reference or otherwise. Schroeder v. Metropolitan Life Ins. Co. (Mont.)..1248 
151(2)—Where application for life policy, stating that policy should not be effective unless 
insured was in sound health on its delivery, was not attached to policy, and no such 
provision was contained in policy, which provided that it should constitute entire agree- 
ment, insurer could not avoid liability on policy on ground that insured was not in sound 


ey _ time policy was delivered. Metropolitan Life Ins. Co. v. Lodzinski et al. 


151(2)—Where 
amendments made by the company were ratified by receipt of the policy, and the company 
issued an additional policy for $10,000 making the necessary additions to the application 
and attached copy of application to each policy and both policies were accepted by applicant, 
application was part of second policy under statute requiring copy of application to be 
attached. Petaccio v. New York Life Ins. Co. (Pa.) 
151(2)—-Insurer held not entitled to avoid liability on life policy on ground stipulation in 
application provided that policy was to be void if insured was not in good health when 
policy was delivered where application containing such provision or a copy thereof 
was not attached to policy as required by statute. Insurer’s liability because of imputed 
knowledge of insurance agent that insured had cancer held not avoided because insured 
signed application agreeing to be governed by by-laws of insurer which provided that 
knowledge of agent of ineligibilty of applicant would not be imputed to company where 
application containing such provision or a copy thereof was not attached to policy as 
required by law. Adams v. Lasalle Life Ins. Co. (Tex.) ; 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1).. Charter and By-Laws. 
152(1)—Mutual and commercial insurance companies are governed by different laws, and 
by-laws of mutual company are integral part of insurance contract. Lohr v. Farmers 
Alliance Ins. Co. (Kan.) ‘ . .1036 
(3). Statutes and ordinances. 
152(3)—Statutes authorizing injured party to recover from insurer of party causing the 
injury must be read into contract of insurance. Employers Ins. Co. of Alabama, Inc. 
v. Brock. (Ala.) ...1726 
152(3)—Provisions of statute prohibiting the deferring of disability payments due under 
life policy for longer period than 30 days from notice and proof of disability become part 
of all policies issued in state. Stern v. New York Life Ins. Co. (La.) 1535 
152(3)—Pertintent provisions of statutes in force when farmers’ mutual fire insurance com- 
pany policy is executed become part of contract of insurance, and any provision in policy 
contrary to such statutes is void. Western & Southern Life Ins. Co. v. New Madrid 
County Farmers’ Mut. Fire Ins. Co., Inc. (Mo.) . 1066 
152(3)—Chapter of Public Laws dealing with fire insurance contracts and suits thereon is 
not a penal statute, but derives operative force by virtue of section making chapter part 
of every contract of insurance to which it is applicable and by virtue of express stipulation 
in policies making it part of contract. Bean v. Philadelphia Fire & Marine Ins. Co. 
(N. H.) ‘ 1718 
152(3)—Statute giving injured person benefit of insurance covering one responsible for injuries 
is for benefit of person injured and not solely for benefit of insured, and its coverage is 
deemed to be contained in policies omitting statutory provision or containing contrary 
terms. Rikowski et al. v. Fidelity & Casualty Co. of New York. (N. J.) 1458 
152(3)—In case of conflict between provision of life policy and statute, provision most favor- 
able to insured or those claiming under him will govern. John Hancock Mut. Life 
Ins. Co. v. Snvder. (Ohio) 77 
152(3)—Any provision of life policy purporting to limit paid-up insurance, cash surrender 
value, or term of extended insurance to sum or period less than that provided by statute 
is invalid. Atlas Life Ins. Co. v. Spitler. (Okla.) 
152(3)—Statute of state in which life policv is issued regarding falsity of statements in 
application for insurance becomes part of contract. Equitable Life Ins. Co. of Iowa v. 


Carver et al. (U. S.) 


1413 


§ 155. EVIDENCE TO AID CONSTRUCTION. , ‘ ie 
155—Where insurer’s name was typewritten in blank contained in printed form in indorse- 
ment to truck carrier’s liability policy, presumption arose that insurer did not prepare 
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indorsement. Indorsement adding coverage for theft to truck carriers’ liability folicy 
would not be held to limit theft coverage to losses incurred within state on ground that 
insurance commissioner prepared indorsement and that he intended to so limit coverage, 
where only support for contention was presumption arising from face of indorsement 
that insurer did not prepare indorsement, since such presumption did not raise an 
qeierenes that indorsement was prepared by commissioner. Barnard v. Old Colony Ins. 
o (N. H.) 

155—Since fraud is never presumed, co 
to take premium for fire policy without giving applicant 
mechanic’s lienholder. Falkenberg v. Industrial Fire Ins. Co. et al. (Ohio) 

§ 156. ro ee TO Serene AND RELATIONS BETWEEN THEM. 

(1). n general, 

156(1)—Failure of mutual fire policy to specifically designate plaintiffs as persons insured 
did not prevent plaintiffs from becoming insured, where contracting parties intended that 
plaintiffs were to be covered by term used in policy to designate insured. Mutual fire 
policy which described insured as the “Press Becker Est. as per mentioned in will’ held 
to insure plaintiffs, where plaintiffs were persons mentioned in will. While person not 
named as insured cannot have benefit of insurance unless there is language in fire policy 
to show that it was intended to cover his interest, person need not be specifically named 
in such policy if he is otherwise sufficiently referred to. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) pene vate srs 0 cae 

156(1)—Relation between parties to executed contract of insurance is that of one contracting 
arty to another contracting party, rather than that of trustee and cestui que trust. 
Moore v. Pilot Life Ins. Co. (U. S.) : sft 4 494 

§ 157. SUBJECT-MATTER INSURED IN GENERAL. 

157—Insured may not recover if unable to bring himself within terms of policy, since such 
terms determine insurer’s liability. Weinroth v. New Jersey Mfrs. Ass’n Fire Ins. Co. 


(N, J.) amet sidieatniand nari 
§ 158. SUBJECTS OF MARINE INSURANCE, 
159 IN GENERAL, 
159—Pontoons held not included in category either of “hulls’’ and “barges,’’ or of “hulls” and 
ne ye marine policy. Conners Marine Co. v. Northwestern Fire & Marine 
ns. Co. (N. ‘ rapide RA Staaie ak sith ia alin $s Fabia so sa GFA sds a aerate 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
§ 164. —— DESCRIPTION OF TITLE OR INTEREST. 
2 Property held in trust or on commission. 
164(2)—Purchaser of cotton from customers of gin company held entitled to recover on fire 
policy insuring gin company against “loss on cotton, their own or held in trust or 
on consignment for which assured may be liable,” for loss of cotton by fire, where gin 
company permitted customers and purchasers to store cotton on its premises for a reason- 
able length of time and carried insurance thereon for the benefit of customers and pur- 
chasers as inducement to have cotton ginned at its ginnery, and cotton was purchased 
from customers and stored on premises of gin company. Pacific Fire Ins. Co. v. ee 


’ 


175—Group life policy, providing that employee failing to file written application for insur- 
ance on or before completion of one month of service would be insured from fourteenth 
day of calendar month following date of application provided employee was actually at 
work on such day, held to permit insurance to become effective as to any employee 
only if health permitted him to be actually at work on specified date following making of 
application. Boyer v. Travelers’ Ins. Co. (Calif.) ; » 

175—Insurer of motor carrier against accidental loss by fire held not liable for destruction of 
goods shipped prior to effective date of policy to shipper as consignee and destroyed on 
return trip from point of consignment after refusal by shipper because of damage during 
carriage and request for return to shipping point subsequent to effective date of policy, 
since redelivery arrangement was continuation of original shipment. Roadway Express, 
Inc. v. Fidelity & Guaranty Fire Corp. (Ohio) ‘ 


175—Where whole life policy substituted for endowment policy provided that date — 
e 


as “the date hereof” should be the date of old policy, such date must be taken to date 
referred to in provisions authorizing insurer to declare policy void in case of certain 
conditions or happenings at or prior to “the date hereof.” Metropolitan Life Ins. Co. 
v. Lodzinski et al. (N. J.) ; a Frac eate aide ie ae . 
175—Letter dated November 20th accepting application for insurance and stating that insurance 
was in force from that date held not to vary terms of policy, which gave no protection 
from accident until the 15th day after the acceptance of application, so as to permit 
insured to recover under policy for accident suffered November 23d. Where insured’s 
injury was received three days after contract was consummated, he was not entitled to 
recover disability benefits under accident and health policy which gave no protection from 
accident until the 15th day after acceptance of application. Southwestern Casualty Co. 
v. Leach. (Tex.) ; a Sey di caacha ere 


§ 176. TERM AND DURATION OF RISK. 


177, ——- TERM FIXED BY POLICY IN GENERAL. 

177—Under group life policy providing for payment of benefits for total and permanent 
disability and for issuance of ordinary life policy on application within 31 days after 
“termination of employment,” insurance of employee held not terminated by employee’s 
absence from work because of disability caused by illness, where employee was not dis- 
charged, such absence not constituting “termination of employment’ within policy. 
Metropolitan Life Ins. Co. v. Pope. (Ark.) 503 
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177—Actuarial unsoundness of writing renewable term policies at uniform premium rate 
could be considered, in connection with ambiguous clauses in policy, in determining 
whether policy was renewable term contract or life contract. ivens v. Washington 
National Ins. Co. (La.) 

177—Motion for peremptory instruction by each party does nét constitute waiver of jury trial 
on part of either. National Aid Life Association v. Partlow. (Okla.) 

177—Under group life policy and certificate insuring life of employee and providing for 
payment of benefits on due proof of total and permanent disability for period of six 
months, total and permanent disability for period of six months prior to termination of 
employment and policy held to have matured policy so that liability of insurer became 
fixed on expiration of six months from inception of disability, and was not affected by 
subsequent termination of employment. Under group policy insuring life of employee 
and providing for payment of benefits on proof of total and permanent disability for 
period of six months, termination of employment and insurance coverage held to have 
operated prospectively and not in derogation of acquired rights. General American 
Life Ins. Co. v. Bryson. (Okla.) 

177—Policy providing for termination at particular time terminates at that time without any 
notice. Accident policy for twelve-month period terminated at expiration of period for 
which premium had been paid, where additional premium for additional twelve months 
was not paid before expiration of period during which policy was effective. Accident 
policy for twelve-month period which provided for renewal with consent of insurer 
expired at termination of twelve-month period without any notice of cancellation by 
insurer. Perkins v. Associated Indemnity Corporation. (Wash.) 1013 

§ 179%. LOANS ON POL ICIES. 

179'4—Where provision in policy gives insured right to borrow on policy, insured is entitled 
to loan under conditions stated in such provision and has right to maintain action for 
damages in case insurer refuses to make loan in accordance with policy. Insured held 
not entitled to damages for refusal by insurer to loan him money as stipulated in life, 
health, and accident policy, where insured did not allege that he was unable to borrow 
elsewhere, nor that he would be subjected to inconveniences or losses of special nature 
for which compensation could not be computed in action at law. Columbian Mut. Life 
Assur. Soc. v. Whitehead. (Ark.) 1635 


179%—Under 20-year payment life policy giving insured right to borrow and providing that 
failure to repay loan or interest should not void policy, no subsequent agreement could 
impose any additional burden on insured in respect ” loan unless supported -by other 
consideration than mere making of loan. McCain et al. v. Lamar Life Ins. Co. (Miss.)..1542 


179%4—Where insured voluntarily assigned life policy ahi out by father as security for 
father’s indebtedness to insurer, no fiduciary relationship existed between parties as 
respects insurer’s duty to disclose contents of policy not known to insured relating to 
nonforfeiture privileges when insured could no longer pay premiums. Indebtedness 
owing to insurer by insured’s father who had taken out life policy for insured became 
lien on policy where insured voluntarily assigned policy to insurer as security for 
indebtedness. Moore v. Pilot Life Ins. Co. (U. S.) . 494 


VI. Premiums, Dues and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
. In general. 

186(1)—Insurer does not have right to reject timely payment of premiums on ordinary life 
policy, but does have right to reject payment of premiums for benefit, health, and accident 
policies. Perkins v. Associated Indemnity Corporation. (Wash.) 1013 

(2). Time of payment. 

186(2)—Stipulation in policy specifying anniversary date of policy for payment of premiums 
in accordance with request and direction of insured in application is controlling, and 
provision clearly and definitely governs date when premium is due and date from which 
grace period begins to run. Timmer v. New York Life Ins. Co. (Ia.) .. 808 


(3). Payment to agent or broker. 

186(3)—Insured who accepts life policy giving powers to agent to collect renewal premiums 
only upon a receipt furnished and signed by general officers and countersigned by agent 
written in face of policy has notice that agent’s power in collecting is limited, and, 
generally, insured cannot rely on assumption of agent to act without being in possession 
of proper receipt, since apparent authority cannot be established by statements or conduct 
of agent, and principal is liable only for that apeenaanne « memnemy caused i itself. 
Huber v. New York Life Ins. Co. (Cal.) : . 


(5 Payment by note. 
186(5)—A premium note may constitute payment or it may merely evidence the debt represent- 
ing the premiums, the test being the intention of the parties. sontmuaeionn —_ Ins. co 
v. Powers. (Tex.) ..... ‘ 1299 


§ 188. ACTION FOR PREMIUMS. 
. In general. 
188(1)—-Where statute providias for lien to secure premiums on policies to protect growing 
crops provided no method for enforcing lien, suit in equity held proper remedy to 
enforce lien. Merchants Fire Assur. Corporation of New York v. Watson. (Mont.) 1365 


§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(1). In general. 

195(1)—W tad insured was in default on assessment of mutual insurance company on date 
of levy of another assessment to pay expenses incurred subsequent to his default, insured’s 
failure to pay such additional assessment did not preclude recovery by him on fire policy, 
where original assessment on which he defaulted was paid prior to occurrence of loss, since 


1829 





The Insurance Law Journal, Vol. 88 


additional assessment was unauthorized while he was in default. Wright et al. v. 
Wrightstown-Morris Farmers Mut. Ins. Co. (Wis.) . 434 

§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 

(1). Grounds of recovery in general. 

198(1)—Payment of premiums on fite policies under protest was involuntary and could be 
recovered, where insurer had been paying disability benefits under policies and demanded 
payment of premiums threatening forfeiture of policies without complying with provision 
requiring insurer to give insured opportunity to furnish due proof of right to continuance 
of benefits. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) 

198(1)—Insured held not precluded from recovering premium under total and permanent ‘dis- 
ability clause of life policy providing for waiver of premiums in case of such disability 
by fact that premium had been borrowed from insurer on the policy, since ioan value of 
policy was reduced by amount of premium loan. DeVore v. Mutual Life Ins. Co. of 

ew York. (Mont.) «shoes 

198(1)—Where insurer wrongfully canceled life feature of industrial policy, insured held 
entitled to recover amount of premiums paid. Insured held not entitled to recover 
premiums paid for sick and accident insurance feature of industrial policy when insurer 
wrongfully canceled such feature, where insured did not account for benefits under policy 
which insured had accepted and retained. National Life & Accident Ins. Co. v. Hamilton. 
(Tenn.) 

198(1)—That insured, claiming ‘nonliability for premium because of provision waiving premium 
after proof of disability, paid premium under protest held insufficient to authorize 
recovery in absence of Sool or duress. Ignatovig v. Prudential Ins. Co. of America. 
(U. S.) aE ea sh re ear oars , rs 

(6). Actions. 

198(6)—Evidence held to support judgment for insured on total and presumably permanent 
disability and premium waiver provisions of life policy on ground that insured, who was 
suffering from urticaria and acute angio neurotic edema and eczema, was totally and pre- 
sumably permanently disabled from carrying on his mercantile business within provisions 
of policy. New York Life Ins. Co. v. Razzook. (Okla.) 

198(6)—In action based on insurer’s wrongful cancellation of industrial policy, instruction 
that if insurer breached the insurance contract insured would be entitled to recover 
amount paid in as premiums and in addition to that interest on the sum paid held 
erroneous. National Life & Accident Ins. Co. vy. Hamilton. (Tenn.) 


VII. Assignment or Other Transfer of Policy. 

§ 199. ASSIGNABILITY OF POLICIES. 

199—Execution of life policy in Illinois and death of insured in Illinois subjected parties 
to policy to pertinent statutory provisions and judicial pronouncements of Illinois with 
respect to policy and its assignability, notwithstanding insurer was a Missouri corporation. 
Insurance policy is not negotiable either by the common law or the statute of Illinois so 
as to vest legal title in assignee. In Illinois, life policy is chose in action and is gov- 
erned by the same principles applicable to choses in, action in general, and is assignable 
in equity only. Missouri State Life Ins. Co. v. Langreder. (U. S.) 1485 

§ 202. RIGHT OF INSURED TO ASSIGN IN GENERAL, 

202—-Insurer may prescribe conditions on which policy can be assigned by provision in policy, 
and insured is bound thereby, but assignment, however informal, is binding between 
assignor and assignee, although validity of assignment may be called in question by insurer 
and others legally interested in policy. Belknap et al. v. Northwestern Mut. Life Ins. 
Co. et al. (Vt.) ; ie ; 

§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Where life policy was made payable to insured’s estate, insured’s son to whom insured 
assigned policy without consideration held entitled to proceeds thereof as against claim 
of estate, since under such policy all rights normally held by beneficiary belonged to 
insured and could be assigned. Chartrand v. Chartrand et al. (Mass.) 

3-—Where life policy reserves right of insured to change beneficiary, insured may during 

his lifetime, extinguish beneficiary’s expectancy by substituting another or by assigning 
policy. Goodale v. Wilson et al. (Me.) 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Under provision of life policy reserving right in insured to aiaae beneficiaries without 
their consent, expectancy of beneficiaries held subject to defeasance by insured, either by 
technical change of saneeers, or partially and contingently by assignment on valid con- 
sideration. Belknap et al. Northwestern Mut. Life Ins. Co. et al. (Vt.) 1328 

§ 207. CONSENT OF INSURER. 

(1). Necessity of consent. 

207(1)—Fire policy is contract whose terms govern any action brought on it and is in its 
nature a personal agreement insuring not property but owner against loss or damage by 
fire, and hence cannot be changed after issuance by substituting one who later purchases 
property for insured named in policy, except upon insurer’s consent. National Union 
Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. (Ariz.) 


»_ (2). Sufficiency and effect of consent. 
207(2)-—Conditions and provisions in insurance policy that assignment thereof and insured’s 
consent thereto shall be evidenced by writing, unless waived in writing indorsed on policy, 
can be dispensed with by oral consent of insurer or its agents. AZtna Ins. Co. of Hartford, 
Conn. v. Robinson et al. (Ind.) 169 
§ 208. VALIDITY OF ORAL ASSIGNMENT. 
208—Parol assignments of insurance policies, accompanied by delivery, are valid. Conditions 
and provisions in insurance policy that assignment thereof and insured’s consent thereto 
shall be evidenced by writing, unless waived in writing indorsed on policy, can be 
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a ensed with by oral consent of insurer or its agents. &tna Ins. Co. of Hartford, Conn. 
obinson et al. (Ind.) 

§ 210. CONSIDERATION FOR ASSIGNMENT. 

210—Assignment of life = is a contract, which must be supported by sufficient considera- 
tion. Consideration note for which life policy yee assigned held to have carried over 
and become consideration for assignment of policy sufficient to <—m —— 
Belknap et al. v. Northwestern Mut. Life Ins. és. et al. (Vt.) 

§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 

212—Where named beneficiary made peace assignment of her interest in former husband’s 
life policies after husband’s death without consideration and under mistaken belief as to 
value of policies, such beneficiary’s subsequent revocation of assignment rendered it 
see are it had never been acted upon by insurer. AStna Life Ins. Co. v. Worpell 
et a ( 

§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Insurance indemnifying against property damage is not a substitute for the property 
in absence of special contract. Insurance indemnifying against property loss does not 
pass with title to property. Alexander et al. v. Security-First Nat. Bank of -. 
Angeles et al. if, 

§ 218. RIGHTS AND —_— OF ASSIGNEE. 

§ 219. —— IN GENER 

219—In Illinois, assignee i ite ee, is oem authority to surrender peiey without consent 
of insured. Missouri State Life Ins. Co. v. Langreder. (U. S.) . 

§ 222. TRANSFER AS COLLATERAL SECURITY. 

222—Insured who assigned life policy containing provision for disability benefits to employer 
as security for debt would be entitled to enjoin further payment of disability benefits 
to employer after amount of benefits paid exceeded amount of debt for which policy was 
assigned as security, and to recover amount of excess benefits paid employer over amount 
of debt. Turner v. Davidson et al. (Ga.) 

222—Evidence supporting finding that insured assigned life policy containing double indemnity 
clause to creditor to secure repayment of money advanced prior to and subsequent to 
assignment warranted decree awarding creditor total amount advanced to insured both 
before and after assignment. Mutual Life Ins, Co. of New York v. Bailey et al. (Iil.) 

222—Where life policy contained general clause that insurer would, upon surrender of 
policy, pay cash surrender value of policy, assignee of policy under an assignment by 
insured and sole beneficiary, “as interest may appear,” for security for debt owed by 
insured, held entitled, upon insured’s default in payment of debt, to cash surrender value 
of policy sufficient to pay debt, where insured could have borrowed on — more than 
enough to pay the debt. Wilson v. Prudential Ins. Co. of America. (Pa. 

222—Life policy assignee, which did not act for over two years on insured’s aa authorization 
to surrender policy and receive cash surrender value in payment of loan to secure which 
policy had been assigned, thereby waived right to surrender policy without further 
authorization from insured, notwithstanding that assignee was unable to find insured in 
order to make demand for such further authorization. If life policy assignee is unable 
to find insured to obtain authorization to surrender policy and receive net cash surrender 
value in payment of loan to secure which policy had been assigned, judicial proceedings 
should be instituted to sanction such surrender. Missouri State Life Ins. Co. 


1485 


Vv. 
Langreder. (U. S.) on 


222—Where insured under life policy may assign policy and change beneficiary, assignee of 
policy as security for a debt has prior right to so much of proceeds as may be required 
to discharge debt. Expectancy of beneficiaries named in life policy giving insured right 
to change beneficiary to relatives or dependents held no bar to right of insured to sub- 
sequently assign policy to secure indebtedness, since such beneficiaries had no vested 
interest in policy. Provision of life policy that insured could not make himself or his 
estate beneficiary of policy held not to preclude him from assigning policy as security 
io . Massachusetts Mut. Life Ins. Co. v. Bank of California, N. A., et al. 
as nd ekirena ; ; 


§ 229. NOTICE TO. CANCEL. 
(1). Necessity of notice. 

229(1)—Second mortgagee’s act in tendering for cancellation fire policy issued on second 
mortgagee’s application did not affect first mortgagee’s right to notice of cancellation under 
policy provision that policy should continue in force for benefit only of mortgagee for 
ten days _ notice to mortgagee of cancellation. Kennedy, to Use of Bogash v. 
7Etna Ins. Co. . a 

229(1)—Provision a he policy specifying given number of days for cancellation of policy 
may be waived by parties, even in case where public has an interest such as in case of 
petey covering common motor carrier, provided canceled policy is immediately replaced 
y similar policy of a solvent and reliable insurer. Automobile Ins. Co. of Hartford, 
Conn., et al. v. Southern Transp. Co. et al. (Tex.) aa i 


VIII. Cancellation, Surrender, Abandonment, or Deidinten 2 Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 

226—Life insurance trust agreement authorizing insured to withdraw any policy from custody 
of trustee at any time, and reciting that trust should be irrevocable without reservation 
of interest in insured or his estate, held irrevocable only as to policies not withdrawn at 
time of insured’s death, and hence withdrawal of policies from custody of trustee 
effected revocation of trust as such genes. Rqniette Life , Aa. Soc. of the United 
States v. Janssen et al. b A : 


§ 226. REVOCABILITY OF CONTRACT IN ‘GENERAL. 
226—Right to cancel automobile fire policy can be exercised only because it is reserved in 
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policy ond can be exercised only as provided therein. St. Paul Fire & Marine -, 
v. 


; . I. T. Corporation for use of Houston. (Ga.) 
§ 228. RIGHT OF INSURER TO CANCEL. | ; . 
228—As regards insurer’s right to bring suit in equity to cancel life policy because of fraud 
in procurement, “contest” within purview of provision of policy that it should be noncontest- 
able after certain time, means present contest in court, not notice of repudiation or of 
contest to be waged thereafter. Insurer can maintain equitable suit to cancel life policy 
because of fraud in procurement where insured dies during noncontestable period, since 
beneficiary, by postponing action on icy until after noncontestable period expires, might 
defeat insurer’s right to contest icy because of fraud. Where insured died durim; 
contestable period of life policies, suits in equity to cancel life policies because of frau 
in procurement, brought nearly 1% years before contestable period expired, held main- 
tainable by insurer, as against contention that, even if equitable relief was available, 
insurer resorted to it at too early a time. Suits in equity for cancellation of life policies 
ause of fraud in procurement held not required to be dismissed because of fact that, 
subsequent to filing of bills and before expiration of contestable period, beneficiaries 
brought suits at law on policies. Trial court, in determining whether to hold one lawsuit 
in abeyance to abide the outcome of another, must weigh circumstances, such as condition 
of court calendar, and whether one party was precipitate, or other party dilatory, and must 
weigh benefits which would be derived from holding one suit in abeyance, against 


hardship such action would cause, and ascertain a balance. American Life Ins. Co. v. 
Stewart et al. S 


(U. S.) 
$ 229. NOTICE TO CANCEL. 
Necessity of notice. : 

229(1)—Provision in fire policy that insurer might cancel policy by giving insured five days’ 
written notice of cancellation held not waived by insured when fire occurred before 
insured knew insurer desired to cancel policy. Royal Exchange Assur. of London v. 
Luttrell et al. (Colo.) 

229(1)—-Notice of cancellation is necessary to terminate life policy and like indeterminate 
contracts. Perkins v. Associated Indemnity Corporation. (Wash.) 

(2). Sufficiency of notice in general. 

229(2)—Fire poltey held not canceled on five days’ notice within policy which provided 
policy might be canceled at any time by insurer giving insured five days’ written notice 
of cancellation, where letter written to insured advising him to return policy for can- 
cellation was written on March 2d and was received by insured in evening of March 4th 
or morning of March 5th, and fire cccurred on morning of March 4th. Where insured 
requested agent to procure fire policies on insured’s property, insurer which later 
attempted to cancel policy under five-day notice provision contained therein held liable 
on policy where notice of attempted cancellation was written to insured March 2d and 
substitute policy was inclosed, and was received on evening of March 4th or morning of 
March 5, and fire occurred on morning of March 4th. Royal Exchange Assur. of London 
v. Luttrell et al. (Colo.) 

229(2)—Where automobile fire policy provided that notice of cancellation, mailed to address 
of insured stated in policy should be sufficient notice and where insurer mailed notice to 
such address of insured within time to reach insured more than five days before auto- 
mobile was destroyed by fire and unearned premium was tendered to insured two days 
after automobile was destroyed, policy held canceled before loss, even though insured 


did not receive notice. St. Paul Fire & Marine Ins. Co. v. C. I. T. Corporation. (Ga.).1405 


Notice to agent or broker. 

229(3)—Agent, who was to procure policies of fire insurance for insured in a specific amount 
on insured’s property but was not authorized to maintain or replace insurance held without 
authority to accept notice of cancellation of policy, to waive five-day notice required by 
policy, or agree to cancellation of policy, since, in absence of previous course of dealing 
or other circumstance from which such authority could be implied, agent was insured’s 
agent only until policies were delivered to and accepted by insured. Royal Exchange 
Assur. of London v. Luttrell et al. (Colo.) 

4). Authority of agent to waive notice. 

229(4)—Agent. who was to procure policies of fire insurance for insured in a specific amount 
on insured’s property but was not authorized to maintain or replace insurance held 
without authority to accept notice of cancellation of policy, to waive five-day notice 
required by policy, or agree to cancellation of policy, since, in absence of previous 
course of dealing or other circumstance from which such authority could be implied, 
agent was insured’s agent only until policies were delivered to and accepted by insured. 
Royal Exchange Assur. of London v. Luttrell et al. (Colo.) - 

$ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Generally, there can be no cancellation of accident policy without tender of unearned 
premium, Dent v. Monarch Life Ins. Co. (Mo.) s 

§ 232. ACT CONSTITUTING CANCELLATION. 

232—Under accident policy provision for cancellation upon written notice being mailed to 
insured’s last-known address with check for unearned portion of premium, mailing of 
letter containing notice and unearned premium held_ sufficient to effect cancellation of 
perc whether or not letter was received by insured. Dent v. Monarch Life Ins. Co. 

0. 

$ 234. RATIFICATION OF INVALID CANCELLATION. 

234—Where agent without authority attempted to substitute one fire policy for another and 
fire occurred before insured received notice of cancellation of original policy and sub- 
stitute policy, attempted ratification of agent’s unauthorized acts would have been 
ineffectual, since insurer’s liability became absolute when fire occurred. Where insured 
received notice of insurer’s desire to cancel fire policy after fire occurred together with 
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a substitute for original policy, retention by insured of substitute policy held not ratification 
of attempted cancellation of first policy. Where insured received notice of cancellation 
of fire policy after fire occurred, together with policy intended as substitute for original 
policy, bringing suit on substitute policy held not a ratification of attempted cancellation 
of original policy so as to release original insurer of liability. Royal Exchange Assur. of 
London v. Luttrell et al. (Colo.) 

§ 235. EVIDENCE OF CANCELLATION. 

235—Burden is on party a. cancellation of automobile fire policy as a defense to prove 
it. St. Paul Fire & Marine Ins. Co. v. C. I. T. Corporation. (Ga.) 

235—Evidence as to conversation and correspondence between first mortgagee and attorney 
for second mortgagee, which applied for and paid premiums on fire policy, wherein 
attorney advised first mortgagee of second ee intention to abandon properts 
and cancel policy, held insufficient to authtorize finding that first mortgagee acquie 
in cancellation so as to relieve insurer of necessity of giving first mortgagee notice of 


cancellation required b: por, Kennedy, to Use of Bogash v. AStna Ins. Co. (U. S.) ..1686 


§ 236. OPERATION A EFFECT OF CANCELLATION. 

236—Insurer held not entitled to destroy certificate issued under group life policy or any 
part thereof by canceling group policy after occurrence of permanent total disability 
ror — _ were provided by certificate and policy. Johnston et al. v. Travelers’ 
ns. Co. a. 

236—Where method of giving notice of cancellation is provided in automobile fire policy and 
insurer gives notice of cancellation as therein provided, policy is canceled and as to loss 
occurring thereafter insurer is not liable. St. Paul Fire & Marine Ins. Co. v. C 
Corporation. (Ga.) 

236—In action on group — policy, where it was shown that disability arose during life 
© policy, subsequent cancellation of policy was immaterial. Pete v. Metropolitan Life 
ns. Pe 


‘o. (La. 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237—Whether insured, suing for present value of annuity on ground that insurer had 
repudiated life policy, was totally and permanently disabled within disability clause of 
policy, held for jury. In action by insured for present value of annuity on ground that 
insurer had repudiated life policy, submitting question of repudiation to jury held error, 
where insurer merely notified insured that it would no longer pay disability benefits, 
since such notice did not constitute repudiation. Mere denial of liability under contracts 
of indemnity, unaccompanied by other attending facts and circumstances indicating abandon- 
ment, does not constitute renunciation of such contracts by insurer. Insured whose 
disability continued after insurer refused further payment of benefits under life policy 
held not entitled to recover present value of annuity, where insurer had not repudiated 
policy, but only benefits which had accrued to date of trial with interest on each delin- 
quency from date due until date of trial and thereafter on whole amount until paid. 
United Fidelity Life Ins. Co. v. Dempsey. (Ark.) : 

237—In action on life policy with contention that insurer lapsed policy wrongfully, plain- 
tiff’s evidence held insufficient for jury where insured was notified of lapse seventy-six 
days after his premium note became due and forty-five days after policy lapsed according 
to plaintiff’s theory, and died two years later, in absence of evidence that insured made 
any attempt to pay any further premium thereon or to reinstate policy, that lapsing 
of policy prevented his further action, or that he ever considered that he was insured after 


1405 


term covered by his note. Williams v. Liberty National Life Ins. Co. (Mo.)........1550 


237—In action for alleged fraudulent cancellation of life, health, and accident policy, refusal 
to grant nonsuit as to punitive damages on ground of total failure of evidence tending to 
support alleged fraud held not error, where insured was old, ignorant, and trusted 
insurer’s agent, who misinformed insured as to physical disability necessary to entitle 
insured to benefits. Evidence in action on life, health. and accident policy relating to 
alleged injury sustained by insured about four years before trial held admissible on issue 
of actual damages sustained because of wrongful cancellation of policy, where insured 
connected injury with her physical condition at time of cancellation of contract, and 
also at time of trial of case, by showing that injuries affected her physical condition at 
time of cancellation of contract. Where insurer wrongfully revokes its policy and refuses 
to be bound thereby, insured may elect whether to enforce contract or to treat it as 
rescinded. Complaint in action on life, health, and accident policy, for actual and punitive 
damages for alleged fraudulent breach thereof on ground that insurer cancel policy 
and refused to accept further premiums thereon while policy was in full force and effect 
held to state cause of action based on actionable breach of contractual obligation. Refusal 
to grant motion for nonsuit in action on life, health, and accident policy for actual and 
punitive damage for alleged wrongful cancellation thereof held not error, where conflicting 
testimony was susceptible of inference that tender of premiums was made and refused by 
insurer during grace period, especially where motion was not based on ground that there 
was a total failure of evidence of cancellation by insurer. In action for alleged fraudulent 
cancellation of life, health, and accident policy, charge relating to customary practices held 
not erroneous as inapplicable, where charge was pertinent to issue whether tender of 
premiums was made while policy was in force. Charge that insurer’s failure to furnish 
insured with application blank for benefits under life, health. and accident policy would be 
fraudulent breach of contract which would entitle insured to recover both actual and 
punitive damages held not erroneous as misleading. Charging at reauest of insured in 
life, health, or accident policy with respect to mortuary table as related to life expectancy 
of individual or ordinary human average held not error as against contention tables did 
not apply to persons under disability, since such table is not conclusive, but is to be con- 
sidered as to evidence of health and habits of insured. In action for alleged frandulent 
cancellation of life, health, and accident policy, evidence held to sustain verdict for 
insured for actual and punitive damages. In action for alleged fraudulent cancellation 
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of life, health, and accident pater. reducing verdict for $e for actual damages by 
$100, held justified under evidence. Alexander v. Durham Life Ins. Co. (S. © ale a 
237—Insurer which wrongfully breached life policies with disability clauses by refusing to 
accept payment of annual premiums when tendered held liable for total premiums paid 
with interest at legal rate, less prinas and interest owing on policy loans held by 
insurer, where insured could procure life insurance but could not procure insurance with 
disability clauses. Measure of damages for wrongful breach of insurance contracts must 
be determined on facts of each case. Rogers v. Jefferson Standard Life Ins. Co. (S. C.) 
237—Evidence whether insurer fraudulently breached life policy, so as to permit award of 
punitive damages, held for jury. Calder v. Commercial Casualty Ins. Co. (S. C.).... 
237—Evidence that applicant for single premium endowment policy gave insurer’s agent 
single premium in cash and received receipt therefor, but that agent lost the money and 

did not deliver the policies, and that insurer knowing the facts did not correct the sit- 
uation, held to authorize verdict for insured on issue of fraudulent breach of contract 

to insure, since agent was insurer’s agent and payment of premium to agent constituted 
ayment to insurer. Where applicant bought four single premium endowment policies 

rom insurer’s agent, paying cash despite policy provision that such premium could be 

paid only by bank draft or certified check, and insurer issued two of such policies on 
receipt of check from agent, question as to waiver of policy provision held for jury in 
action for insurer’s refusal to issue other policies after agent had lost the rest of the cash, 
since agent was insurer’s general agent and her knowledge of method of payment was 
imputed to insurer. Issue of punitive damages held properly submitted to jury in action 

for refusal of insurer to issue single premium endowment policies, where money for such 
policies was paid to insurer’s agent but never forwarded to insurer, and evidence justified 
inferences that agent never intended policies to be delivered, and that higher official of 
ote might 7" learned such facts from insurer’s records. Welch v. New York Life 

ns. Co. (S. C. PERSE a CARERLADS LEED OSS CSRS heen ok 
237—Where insurer purchased the sick and accident business of a predecessor and attempted 
to give insured one of their own life policies as substitute for her old policy with such 
predecessor, telling her that such old policy was canceled, but insured kept the old policy 
and paid premiums thereon, insurer held not liable for fraudulent cancellation and 
breach of old policy, since, as long as premiums were paid, no attempted cancellation 
could be effective. unningham v. Independence Ins. Co. (S. Be scars i ree 
237—Rule that suit will not lie for anticipatory breach of insurance contract unless there is 
breach of the entire contract by insurer applies only to feature of contract that is under 
investigation, where such feature is complete within itself, and is not so related to another 
feature of the contract so that both rights must stand or fall together. Suit for damages 
for anticipatory breach of insurer’s obligation under disability clause of life policy held 
to lie at instance of insured, where insurer disclaimed any liability under disability clause 
and purported to cancel it, even though insurer did not purport to cancel the life 
insurance. In insured’s suit for damages for anticipatory breach of insurer’s obligation 
under disability clause of life policy, based wu insurer’s purported cancellation of 
disability clause, beneficiary in the life feature of the insurance contract held not ‘“‘neces- 

sary party.”” In suit for damages for anticipatory breach of insurer’s obligation under dis- 
ability clause of life policy on ground insurer cancelled disability clause, insured held 
entitled to be fully compensated in damages for wrong suffered by cancellation of the 
insurance. In disabled insured’s suit for damages for anticipatory breach of insurer’s 
future obligation under disability clause of life policy, based upon insurer’s purported 
cancellation of disability clause, measure of damages held to be sum representing aggregate 

of present value of insured’s future monthly payments during his life expectancy, as 
shown by accredited mentary tables. In suit for damages for anticipatory breach of 
insurer’s obligation under disability clause of life policy, liability of insurer which allegedly 


urported to cancel disability clause held for jury. Needham v. American National 
ms. Co. (Tex.) “- 


§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Surrender and cancellation of life policy providing for disability benefits held not to 
nT for such benefits already accrued. 


(N, 
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ON SURRENDER. 

244—In suit for cash surrender value of life policy, heirs and estate of deceased ‘brother of 
insured who had paid premiums on policy and obtained loans thereon without consent of 
insured held not ‘“‘necessary parties,"” where insured sought no relief from heirs and 
estate. Security Mutual Life Ins. Co. v. Brunson. (Miss.) : : 

244—Insurer on industrial policies covering lives of minor children and containing the usual 
facility of ——- clause by which insurer could pay the one equitably entitled to the 
proceeds of the insurance held liable to mother of the children for the surrender value 
of the policy where insurer attempted to pay mother the surrender value but the: father 
had obtained the proceeds by indorsing the mother’s name without her consent, as 
against contention that father was paid under the facility of payment clause, since there 
was either a valid election to recognize the mother as entitled to receive the surrender 
value or insurer practically construed the contract in favor of mother as one authorized 
to receive the surrender value. Kashdan v. Metropolitan Life Ins. Co. et al. (N. Y.)..1567 

244—Under fire, windstorm, and plate glass policy authorizing insurer to retain premium 

sed on “short rate,”” if licy was canceled by insured, and to retain “pro rata” 

premium which was lower than short rate, if policy was canceled by insurer, insured, 
which had not paid premium at time it canceled policy, held required to pay premium 
for protection received based on the short rate plan. State Fair of Texas v. Seay. (Tex.) 705 


§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—Primarily, employer and insurer are contracting parties in group life policy, and employer 
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has right to continue or refuse to continue policy, and refusal to continue 7 under 
executed agreement with insurer will not continue any right in holders of certificates issued 
thereunder to hold insurer liable thereon for loss occurring after cancellation of master 
policy. Agent whose authority is limited by terms of group policy held without authority 
to continue policy in force after cancellation thereof unless insurer agrees to such con- 
tinuation or there has been an acceptance of premiums paid to keep policy in force. 
Holder of certificate issued under group life policy containing provision for payment of 
disability benefits held not entitled to recover disability benefits under policy after 
cancellation of master policy, notwithstanding acceptance of payments by employer, where 
employer did not act as agent for insurer in acceptance of premiums. Lancaster v. 
Teer. We: Gk CE a on ce leccan cee ctddu dens eis dan wedtd boa teaed ei certert 1184 
246—Where common motor carrier, first insurer, and second insurer agreed that old policy 
issued by first insurer represented coverage to July 20, 1931, and that new policy issued 
by second insurer represented coverage from and after that date, second insurer held 
liable under new policy for fire occurring July 21, 1931, notwithstanding Railway Com- 
mission rejected new policy on ground that old policy could not be canceled until 30 days’ 
notice had been served in compliance with commission’s rule and terms of policy. Rule 
of Railway Commission requiring 30 days notice before existing fire policy covering 
common motor carrier can be canceled is inapplicable where insurance policy issued by 
solvent and reliable insurer is by agreement of parties substituted for an existing policy. 
Automobile Ins. Co. of Hartford, Conn., et al. v. Southern Transp. Co. et al. (Tex.)..1750 
§ 249. ACTIONS FOR RESCISSION. : . 
249—Evidence held to support decree onneiing life policies, requiring beneficiary to surrender 
them to insurer and insurer to pay beneficiary balance of premiums paid on policies on 
ground of intentional false representations as to material matters by insured in application 
for policies. Home Life Ins. Co. v. Heins. (N. J.) ; 69 
249—Where insurer in bill to avoid life policy alleges actual fraud in its procurement, bill 
must be dismissed unless allegation is proved, notwithstanding proof of misrepresentations 
not constituting actual fraud which would otherwise be sufficient to avoid policy. Metro- 
politan Life Ins. Co. v. Lodzinski et al. (N. J.) Boa Sateen’ a .. 881 
249—-In insurer’s suit to cancel riders to life policies providing for increased disability 
benefits, application and report of medical examination which were not attached to policies 
held inadmissible to prove fraud, since provision for disability benefits and provision 
for paying insurance on life, though contained in same policy, are severable and distinct 
contracts. Mutual Life Ins. Co. of New York v. Stroehmann et al. §(U. S.) cs 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 250. STATUTORY PROVISIONS. 
(1). In general. 
250(1)—Statute denying insurance company defense based on false and fraudulent statements 
in application unless matter misrepresented actually contributed to death of insured in 
judgment of jury held not unconstitutional as applied to foreign life insurance company 
doing business in state as depriving company of property without due process of law or 
denying equal protection of laws. New York Life Ins. Co. v. Strong. (Okla.) ...1574 


§ 252. REPRESENTATIONS. 
§ 253. —— IN GENERAL. 
253—False answers in application for insurance, to be available as defense to policy, must 


»e shown to have been made with intent to deceive, to relate to matters intrinsically 
material to risk, and to have been relied on by insurer. Nationa? Lite & Accident 
) ; 





Ins. Co. v. Cummings. (Ala. ; “a 499 
253—‘Representation”’ is not, strictly speaking, part of contract of insurance, or of essence 
of it, but rather something collateral or preliminary, and in nature of inducement to it. 
Schroeder v. Metropolitan Life Ins. Co. (Mont.) ....... yn a Bh la Beek are se ete 1248 
§ 255. MATERIALITY. 
255—Misrepresentation or concealment, to avoid life policy, must be both material and 
fraudulent. Zoch v. Metropolitan Life Ins, Co, (N. J.) od 587 


§ 256. —— EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—-False statement in application for insurance need not be sole inducement to the 
contract nor chief influence wndueing insurer to action in order to be available as defense 
in action on policy, if as a contributory influence it operated on mind and conduct of 
insurer to any extent. National Life & Accident Ins. Co. v. Cummings. (Ala.) 1499 
(2). Knowledge and intent of applicant. 
256(2)—Statutory provision that failure to state material fact, if not done fraudulently, shall 
not avoid contract althought willful concealment of fact which would enhance risk 
would avoid policy, held inapplicable where untrue answers were given in application for 
life a which materially affected risk. National Life & Accident Ins. Co. v. Gordon. os 
a. donc eeeekeos Kiues ts pend hawks chee een anee. und fects case un teas 
256(2)—Misrepresentation in application for life policy will not avoid policy unless fraud- 
ulently made where there is no warranty as to truth of representations, or no provision 
that policy is conditioned upon truth of representations, or that falsity thereof will avoid 
gener, Houston v. Metropolitan Life Ins. Co. (Mo.) ieee : ; 567 
256(2)—Misrepresentation or concealment, to avoid life peticy, must be both material and 


fraudulent. Zoch v. Metropolitan Life Ins. Co. . . . 587 
256(2)—In action at law on life policy, misrepresentation in material matter in application 

must have been made intentionally to void policy. Weintrob v. New York Life Ins. 
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§ 257. CON CEA ni 
§ 258. GENERAL. 
lhe in absence of fraud, failure of insured to disclose a fact with reference to 
which no questions are asked is not such a concealment as will avoid a policy. C. I 
Corporation v. American Central Ins. Co. (Calif.) 
258—Misrepresentation or concealment, to avoid life policy, must be both material and 
fraudulent. Zoch v. yyy Life Ins. Co. (N. J.) 
258—Exercise of utmost good faith is required of parties about to enter into insurance contract, 
and suppression of material facts which party is bound in good faith to disclose is 
uivalent to false representation. Moore v. Pilot Life Ins. Co. (U, S.) ............ 
258— Failure of insured’s agent, in making oral application for fire policies, to disclose that 
insured’s title was encumbered by second mortgage and judgment lien, held not conceal- 
ment of material facts invalidating policies, ae no questions respecting matter were 
asked, and insurance agent had knowledge of general condition of property, its location, 
and worth. Koch et al. v. Transcontinental Ins. Co. et al. DUNE he cd vo fend bas 
§ 259. KNOWLEDGE OF FACTS BY APPLICANT OR HIS AGENT. 
259—Insured’s failure to inform insurance agent that judgment for foreclosure of mortgage 
and sale had been entered against property at time of oral ap ——_- t for fire policies held 
not to avoid policies on ground of concealment, where fact of such judgment was not then 
known to insured. Koch et al. v. Transcontinental Ins. Co. et al. (Wis.) 
§ 260. MATERIALITY. 
260—Misrepresentation or concealment, to poe. ae Ries. must be both material and 
fraudulent. Zoch v. Metropolitan Life Ins. EIR aan rer 
§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 
262—Fact that insured obtained new policy in place of old policy rather than cash surrender 
value of old policy because of persuasion of soliciting agents of insurer held not to absolve 
insured of fraud in obtaining new policy while she was in last stages of tuberculosis. 
Metropolitan Life Ins. Co. v. Lodzinski et al. (N. J.) 
$ 263. ARRANTIES. 
265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Statements attached to life policy as part and basis thereof relating to previous illness 
and treatment by physician are deemed warranties as to truth of answers to questions 
propounded, and any material variation therein, whereby nature or extent or character 
of risk is changed, will avoid policy, whether statement was made in ggod faith or 
willfully or fraudulently. National Life & Accident Ins. Co. v. Gordon. (Ga.) ....... 
265—In suit on life | oad providing that in absence of fraud statements contained in appli- 
cation should be deemed representations and not warranties, whether policy was invalidated 
by incorrect answer in application as to whether applicant had suffered from certain 
named diseases depended on whether applicant answered question in good faith. Day v. 
National Reserve Lite Ins. Co. (K et. 
265—Statement in application for insurance to effect that applicant is in sound health and 
has not consulted a doctor within a given period is a “representation” and not a ‘“‘war- 
ranty” difference between the two being that falsity of statement in representation does 
not vitiate policy unless material and of such character as may be presumed to have 
influenced insurer, whereas, in other case, falsity of statement voids policy whether 
material or not. Fox v. Life Ins. Co. of Virginia. (La.) 
265—Misrepresentation renders policy void on ground of fraud ‘while “noncompliance with 
warranty ron. as so breach of insurance contract. Schroeder v. Metropolitan 
Life Ins. (Mont.) . 
265—Even though application for life policy contained clause to effect that statements in 
application. should form basis of contract of insurance, such statements, in absence of 
fraud, must be deemed representations and not warranties under express provisions of 
policy, and hence misstatements would be ineffectual to avoid policy unless fraudulently 
made. Houston v. Metropolitan Life Ins. Co. (Mo.) 
265—Misrepresentations made by insured in application to avail insurer as defense reauire 
showing by insurer that statements were not only untrue, but that they were willfully 
false, fraudulent, misleading, and made in bad faith. where statements in application are 
representations as distinguished from warranties. Atlas Life Ins. Co. v. Holt et al. 
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265—Under life policy providing that all statements by insured should be deemed repre- 
sentations and not warranties in absence of fraud and no such statements should avoid 
nolicv unless contained in written application of which copy was indorsed on or attached 
to policy. statements by insured in application are to be construed as a and 
not warranties in absence of fraud. New York Life Ins. Co. v. Strong. (Okla.) 1574 
265—In insurance application “representations” must be honest belief of insured and need 
only be substantially true, while ‘warranties’? must be strictly true irrespective of honecty 
of statement. Parties to insurance contract may agree that statements will he treated 2s 
representations. Golichtly et al. v. New York Life Ins. Co. (U. S.) 10 
& 266. WARRANTIES AS Pant OF CONTRACT. 
266—Warranty must be part and parcel of insurance contract. made so hy express agreement 
of parties on fare of policy. Schroeder a Metropolitan Life Ins. Co. (Mont.) 
$ 267 FULFILLMENT OF BREAC 
267—“‘Warranty” in policy is in nature of inn precedent and must be strictly complied 
with or literally fulfilled, though not actually material to risk, to entitle insured to 
recover on noliev. Schroeder v. ppeteapetien Life Ins. Co. (Mont.) 1248 





$ 268 EFFECT OF BREACH 

268—Material misrepresentations in application for life policy, even though innocently mode, 
will avoid policy where representations are warranted to he true. or policy is either 
conditioned non their truth. or provides that falsity of epee will avoid policy. 
Houston v. Metropolitan Life Ins. Co. (Mo.) 
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268—Under Rhode Island common law, life policy procured by material false representation 
by insured which he warranted to be true is voidable by insurer, irrespective of whether 
representation contributed to insured’s death. Columbian Nat. Life Ins. Co. v. Industrial 
Trust Co. et al. (R. I.) a és diss be ‘ Sa dad Cae tes SCOUTS 

§ 271. PARTIES AFFECTED BY AVOIDANCE OF POLICY. 

271—Failure of mortgagee to give insurer notice of change of ownership of insured property 
as required by standard mortgagee clause in fire policy, where any changes of ownership 
directly or indirectly from the insured owner, whether occurring before or after issuance 
oe. came to knowledge of mortgagee either before or after issuance of policy, would 
defeat recovery under mortgagee clause. Wright et al. v. Firemen’s Ins. Co. of Newark, 
no Ge YG Gy. 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 281. AMOUNT OR VALUE. p : 

281—False statement by insured inserted in policy as to cost to insured of insured automobile 
held to invalidate automobile fire and theft policy providing that insured warranted truth 
of statements contained therein, and that policy should be void if statements were untrue. 
Weinroth v. New Jersey Mfrs. Ass’n Fire Ins. Co. (N. J.) 

§ 282. TITLE OR INTEREST OF INSURED. 

1). Construction and effect of provisions of policy. 

282(1)—Provision that untrue representation as to ownership of insured property renders 
fire policy void from inception of policy is valid, and breach thereof precludes recovery 
on policy unless there is a waiver or estoppel which precludes insurer from setting up 
such provision as a defense. Kobzina v. Empire State Ins. Co. (Ill.) .. 

282(1)—Fire policy is valid only if insured has insurable interest in property both at time 
of issuance of policy and at time of loss, unless upon his subsequent purchase of property 
insurance is transferred to him with insurer’s consent. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) Weaas one a cua ox eas eee 

(2). Character of title or interest in general. 

282(2)—Insured who acquired title to mortgaged property by means of credit transaction 
in which insured’s brother-in-law transferred property to company which had loaned 
money thereon which transferred property to insured held “sole and unconditional 
owner” of property, and hence entitled to recover under fire policy for loss of building 
as against contention that moral hazard was increased because insured did not have 
pecuniary interest in property. Insured who acquired title to mortgaged property which 
formerly stood in name of her brother-in-law, by means of credit transaction, held entitled 
to recover on fire ee A even if property was put in insured’s name for purpose of 
avoiding claims of brother-in-law’s creditors, since fact that title would -be voidable b 
creditors was not available to insurer. France v. Firemen’s Ins. Co. of Newark, N. 7. 
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and h 
diately upon execution of deed notwithstanding that deed contained condition subsequent 
upon nonperformance of which title would have been divested. Becker et al. v. Farmers’ 
Mut. Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) 
(5). Title in husband or wife. 
282(5)—Where husband and wife are joint owners of proptrey, husband ca 
policy as the sole owner. Kobzina v. Empire State Ins. Co. (Ill.) . 
(6). Effect of mortgage or other lien. 
282(6)—Existence, when fire policy is issued, of bill of sale executed by insured conveying 
insured property to secure debt, precludes recovery on policy providing that it shall be 
void unless insured has sole and unconditional ownership of property insured. Peoples 
Credit Clothing Co. v. Scottish Union & National Ins. €o. (Ga.) a 
282(6)—Mortgagor’s title after judgment of foreclosure and order of sale, and during period 
of redemption, but before sale, held that of “unconditional and sole ownership,” within 
fire policy provision rendering policy void unless insured’s interest should be that of 
“unconditional and sole ownership.” Koch et al. v. Transcontinental Ins. Co. et al. 
(Wis.). ; Af. Seca vte cee 
(13). Vendor and purchaser of | grocery property. 
282(13)—Warranty. that conditional buyer of truck made down payment of specific sum con- 
tained in theft policy covering truck, and insuring conditional buyer and conditional 
seller’s assignee, held not breached because of fact payment consisted of secondhand 
truck at valuation fixed by parties to the sale, since acceptance of used truck as part 
payment for new one was common practice, and insurer had duty, if it desired to know 
whether specified amount was paid in money to make specific inquiry. C. I. T. Cor- 
poration v. American Central Ins. Co. (Calif.) ........... 2.0.00... es 
§ 283. INCUMBRANCES. 
(2). Effect of statutory provisions. 
283(2)—-Under statutes, encumbrances on realty not indorsed on farmers’ mutual fire policy 
will render policy void unless insurer waives failure to indorse. Encumbrances not indorsed 
on. farmers’ mutual fire policy rendered policy void under statute providing that if 
premises be encumbered, the policy shall be void unless true title of assured and encum- 
brances be expressed thereon, notwithstanding that there was no written application for 
policy. Under statute providing that policy issued by farmers’ mutual fire insurance 
company should be void if premises be encumbered unless encumbrance be expressed 
thereon, acceptance of farmers’ mutual fire policy containing provision against encum- 
brances is equivalent to declaration that assured is unconditional and sole owner of 
nremises, notwithstanding that no application for policy may have been executed. Western 
& Southern Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. 
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(3). Existence and nature of incumbrances. 
283(3)—Deeds of trust given prior to issuance of farmers’ mutual fire policy, by one of two 
rtners owning land, held “encumbrances,” within statute providing that, if if premises 
eons, a shall be void, unless true title of assured and encumbrances be 
expressed thereon estern & Southern Life Ins. Co. v. New Madrid County Farmers’ 
Mut. Fire Ins. Co., Inc. (Mo. _ 1 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Fire meng procured because of threats to dynamite house contelaing insured property, 
and without disclosure of such facts, held void for concealment of facts known to be 
material to risk. Renewal fire policy issued or] to knowledge by insured of threats to 
dynamite house containing property insured held not void for concealment of material 
fact, though policy did not take effect till after insured had acquired such ae 
Great American Ins. Co. of New York v. Clayton, (Ky.) .10 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—To constitute “other insurance,” within provision of policy which makes such addi- 
tional insurance a bar to its own validity, insurance must be upon same subject matter 
and interest. Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) 1 
288(1)—Insurer held not relieved of liability under fire policy on ground that insured at time 
of application falsely represented that there was no other insurance on property, where 
other policy contained standard mortgagee clause and lapsed as to insured, according 
to its terms, for failure to pay assessment, notwithstanding mortgagee paid assessment upon 
demand, since such other 2 was void as to insured and was not revived by mortgagee’s 
ee even if insur reimbursed mortgagee. Willits v. Camden Fire Ins. Ass’n. 
a. 


(Cc) MATTERS RELATING TO PERSON INSURED. 


§ 291. — AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Alleged misrepresentation in application for life policy as to insured’s prior health 
and medical treatment by failure to disclose that insured had previously suffered from 
hyperacidity and ulcer of stomach held not to require cancellation of policy or preclude 
recovery thereon where cause of insured’s death was pneumonia. National Reserve Life 
Ins. Co. v. Humphreys. (Kan.) 
291(1)—Rule, that statute providing that matter misrepresented in securing life policy must 
contribute to contingency on which policy is to become due to avoid policy applies to 
warranties and representations and to both innocent and fraudulent misrepresentations, 
held not to defeat recovery on life policy on which liability was sought to be avoided on 
pane insured had eulerepresented her health. Houston v. Metropolitan Life Ins. 
o. 
291(1)—False representations by insured in life policy application as to health and attendance 
by physician and hospitalization within five years preceding application held material to 
risk se that policy, issued by insurer in reliance upon such statements, was-void. Sam- 
son v. Metropolitan Life Ins. Co. (N, a 
291(1)—Representations in insured’s application for life ‘policy that his health was not 
impaired, that he had never suffered from certain enumerated diseases, and that he had 
never had accident or injury, held material representations, falsity of wae was Some 
for cancellation of policy. ecorve Loan Life Ins. Co. v. McCoy. (U. ; 
291(1)—False representation in application for health and accident policy adios to pre- 
vious condition of insured’s health held to preclude recovery by insured for accident in 
which he was scalded, as against contention that there must be casual connection between 
false representation and loss. Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) 
(3). Knowledge and intent of applicant. 
291(3)—If insured with actual intent to deceive failed to disclose that he had suffered an 
attack of sleeping sickness, consulted physician, and suffered partial stroke of paralysis 
and permanent residual impairment and control of one arm and one leg, insurer would 
be entitled to cancellation of life policies, Statements in application for life insurance 
regarding prior illness and consultations with physicians are material, as regards insurer’s 
right to cancel policy for fraud. Equitable Life Ins. Co, of Iowa v. Carver, et al. (U. S.) 
(4). Representations as to the existence of specific diseases. 
291(4)—Statement in application for life policy that insured does not have disease of such 
known incurability and fatal character as tuberculosis, where false, will void policy issued 
thereunder. National Life & Accident Ins. Co. v. Cummings. (Ala.). 
291(4)—Ordinarily, insurance policy will be forfeited for false response of insured to insurer’s 
request for information relative to specific — of aeeneee. Dickerson v. Pacific 
Mutual Life Ins. Co. of California. (W. Va. 5 
5). Good or sound health. 
291(5)—“Sound health” as used in condition of life policy was term used to assert that 
applicant was free from any 4 pe affliction of serious nature tending to undermine 
constitution of subject, and did not apply to temporary indispositions. Stipulation in life 
policy wherein it was agreed that, if insured was not in sound health on date of policy, 
insurer might declare policy void, was “warranty” or “condition precedent” which must 
be strictly —— with or literally fulfilled to or beneficiary to recover on pane. 
Schroeder v etropolitan Life Ins. Co. (Mont.) 
§ 292. "MEDICAL ATTENDANCE. 
292—Life policy issued ‘on application, stating that insured’s only prior illness had been two 
attacks of biliousness for which he was treated by named physicians, “held void, where in 
fact insured had been treated by another physician for illness caused by excessive use of 
alcohol. National Life & Accident Ins.°Co. v. Gordon. (Ga.) 
292—Where insured who had obtained life policy in July, 1925, on August 5, 1933, made 
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application for additional insurance with same insurer, statement in health certificate of 
August 9, 1933, that insured had not undergone medical or physical treatment since 
date of his last statement held not false notwithstanding he had been subjected to surgical 
operation for gastric ulcer in 1929, since statement in health certificate referred to state- 
ments made in application on August 5, and not to medical examination occurring in 
cqrneqesn with issuance of first policy. National Reserve Life Ins. Co. v. Homphreys.. 
(Kan.) awa hon ne it i Ba a a 
292—Insured’s failure, in aplication for industrial life policy, to disclose medical treatment 
and advice for persistent case of bloody urination held a “wilful misrepresentation’’ 
of a material fact relieving insurer from liability under statute relieving insurer from 
liability for willful misrepresentation in application which conceals facts as to ill health 
of insured existing at time of application. Fox v. Life Ins. Co. of Virgina. (La.).... 
292—“‘Attended by a physician,” as used in application for insurance, requires an 
attendance with reference to some disease of a serious character, affecting sound bodily 
health, and does not refer to a mere temporary indisposition or an ailment trivial in its 
nature. Representation in application for life policy that insured had not been attended 
by a physician held not necessarily fraudulent so as to avoid life policy, where insured 
may not have been suffering from cancer at time of representation and, if she was so 
suffering, knowledge of her disease had been purposely kept from her. Houston v. Metro- 
politan Life Ins. Co. (Mo.) ; 
292—-Insured was under no duty in application for life insurance, when asked to s 
he had been treated or consulted physician for his disorder, to recall ordinary visits for 
advice as to minor ills. Goldstein v. Equitable Life Assur. Soc. of the United States. 
a «Meds 4-0 nk 
292—False representations by insured in life policy application as to health and attendance 
by physician and hospitalization within five years preceding application held material 
to risk so that policy, issued by insurer in reliance upon such statement was void. 
Samson v. Metropolitan Life Ins. Co. Mie. a ess Sig : 
292—“‘Consultation with or attendance by physician” contemplated by general question in 
application for life policy refers to consultation or attendance for substantial ailments 
or illnesses such as would, or might, affect contract of insurance, and does not contemplate 
affirmative answer in case of consultation or attendance merely for slight, temporary, 
or immaterial illness. Atlas Life Ins. Co. v. Holt et al. (Okla.) cet eowas ; 
292—Where application for life policy stated applicant had only a previous illness of 
»neumonia, failure to state that she had undergone mastoiditis operation and was _con- 
Ened in hospital for 134 months with drainage tubes in her head, and had since suffered 
intermittently from septicemia, held fraud and concealment of material facts sufficient 
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to avoid liability on policy. National Life & Accident Ins. Co. v. Burden. (Tex.)....1630 


292—Applicant for life policy is not required to disclose consultation with physician for slight 
or temporary ailments. Evidence that insured, under life policy providing that state- 
ments made by insured should be deemed representations rather than warranties, had 
been treated by physician for boil and had suffered slight attacks of rheumatism and 
influenza within year preceding application for policy held insufficient to avoid policy 
on ground of fraudulent misrepresentations in application that insured_had not consulted 
physician, or had rheumatism or trouble with respiratory organs. Golightly et al. v. 
New York Life Ins. Co. Ss. 

292—If insured with actual intent to deceive failed to disclose that he had suffered an attack 
of sleeping sickness, consulted physician, and suffered partial stroke of paralysis and 
permanent residual impairment and control of one arm and one leg, insurer would be 
entitled to cancellation of life policies. Statements in application for life insurance 
regarding prior illness and consultations with physicians are material, as regards insurer’s 
right to cancel policy for fraud. Equitable Life Ins, Co. of Iowa v. Carver et al. (U. S.) 

292—Where noel stated to agent procuring renewal of health and accident policy that he 
had not received medical treatment within five years and that his situation had not 
changed since lapse of old policy, false statement in application that insured had never 
received any disability benefits and fact that he had received medical treatment within 
five years avoided policy, although answers in application were never read to insured. 
Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) : 

292—Insured held not entitled to recover disability benefits under life policy providin 
that falsity of answers in application would bar recovery if made with intent to deceive or, 
if falsity materially affected risk, where, in answer to question whether insured had 
been treated for certain diseases, including influenza, insured admitted treatment only for 
pneumonia 12 years prior thereto when in fact he had recently suffered an attack of 
influenza. Dickerson v. Pacific Mutual Life Ins. Co. of California. (W. Va.) 

§ 296. OCCUPATION. 

296—Insurer held liable for disability and death benefits on certificate issued by employer 
under group policy requiring that, to be eligible for insurance thereunder, employee must 
have been employed for 6 months, regardless of whether employee was actually eligible 
to receive certificate at time of issuance thereof in absence of showing of fraud, accident, 
on — on employer’s part in issuing certificate. Metropolitan Life Ins. Co. v. Pope. 

296—That insured represented that his occupation for 14 years preceding application for life 
policy had been that of a plasterer, when for half that period he had been incarcerated 
in penitentiary for robbery and was merely paroled convict at time of his application, 
held to preclude recovery on life policy where circumstances attending his death involved 
ae engagement in commission of crime. 
‘0. 

§ 299. 

: to agent procuring renewal of health and accident policy that 

he had not received medical treatment within five years and that his situation had not 
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changed since lapse of old policy, false statement in application that insured had never 
received any disability benefits and fact that he had received medical treatment within 
five years avoided policy, although answers in application were never read to insured. 


Mutual Ben. Health & Accident Ass’n v. Alley. (Va.) 
X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 306. CONDITIONS SUBSEQUENT. 
§ 309. EFFECT OF BREACH. 
309—Temporary noncompliance with terms of fire policy does not work a forfeiture. Shelton 
v. Great American Ins. Co. of New York. (Mo.) 
309—Breach of condition of policy will avoid policy, re 
in fact prejudices insurer. Hunt v. Dollar et al. ( 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFE 
(2). Nonpayment of premiums or assessments. 
310(2)—Under life policy providing for 31-day grace period and that policy would be void 
in event of default in payment of premiums, where timely notice of intent to forfeit 
was served on insured and valid subsequent agreement was entered into extending date of 
payment, parties were bound by subsequent agreement making further notice unnecessary, 
and policy lapsed when premium was not paid prior to expiration of extension agreement, 
although insurer gave no additional notice of intent to forfeit. Hildyard v. Mutual 
Life Ins. Co. of New York. (Kan.) 
310(2)—Insured by obtaining at his request an extension of time for payment of premium 
note for less than 30 days so as to make impossible giving of required 30 days’ notice 
by insurer, thereby waived benefit of statute requiring such 30 days’ notice as condition 
of forfeiture of fire policy for nonpayment of premium. Under statute prohibiting for- 
feiture of fire policy for nonpayment of premium note unless insurer should give notice 
to insured of its impending maturity, fact that insurer is ignorant of extension of time 
of payment of note by agent having ostensible authority to make such extension does not 
relieve insurer from ect of noncompliance with statute. Meyer v. National Fire 
ns. Co. of Hartford, Conn. 
§ 311. PARTIES AFFECTED BY 
(1). In general. : ; 
311(1)—Where automobile liability policy included coverage required by “Financial Respon- 
sibility Act,’’ but limited such coverage to limit stated in act, insurer was not absolutely 
liable to insured’s guest injured while riding in insured’s automobile, where it was not 
shown that insured had had a previous accident causing gee of over $100, but insurer 
was entitled te rely on breach of ‘co-operation clause’’ in policy as a defense. Rasinski 
et al. v. Metropolitan Casualty Ins. Co. of New York. (N. 7) ry ; 
311(1)—Automobile liability policy held avoidable as against person injured by negligence 
of insured in operation of automobile because of misconduct of insured in violation of 
condition precedent to liability under policy, since third person for whose benefit contract 
is made has no greater or more extensive right than exists by terms of contract. Statute 
relating to automobile liability insurance held not to create liability against insurer or 
to negative rule that insurer is not liable unless insured is, or that defense under policy 
relieving insurer from liability as against insured also relieves 1t from_ liability as 
against injured persons, although statute authorizes suit against insurer without joinder 
of insured as defendant, since liability against 
contract. Hunt v. Dollar et al. (Wis.) : 
(3). Mortgagees and their assignees. 7 . 7 
311(3)—Failure of mortgagee to give insurer notice of change of ownership of insured 
property as required by standard mortgagee clause in fire policy, where any changes of 
ownership directly or indirectly from the insured owner, whether occurring before or 
after issuance of policy, came to knowledge of mortgagee either before or after issuance 


of policy, would defeat seaweey ynder mortgagee clause. Wright et al. v. ee 
(N. Y. 


Ins. Co. of Newark, N. J. : . . : 
311(3)—Mortgagee’s assignee, suing on fire insurance policy covering dwelling on mortgaged 
lot, held not incumbered by obligations mentioned in main body of policy, provisions of 
which as to change of interest, title, or possession were immaterial in such action; only 
question being whether plaintiff had title at time of fire under mortgage clause. Massaro 
v. National Fire Ins. Co. of Hartford, Conn. (N. Y.) ...... : 
311(3)—Where clause of fire policy and statute provided that mortgagee’s interest should 
not be invalidated by act of owner or by obtaining of subsequent policy in another fire 
insurance company which was not “paya le to, held by or consented to by mortgagee,” 
subsequent policy not payable to mortgagee or consented to by it held not cancellation of 
prior policy, so that mortgagee was not required to look to new policy for compensation 
or to prorate its loss between the two policies. Springfield Fire & Marine Ins. Co. v. 
Wm. Cameron & Co., Inc. (Tex.) wees 
311(3)—Mortgagee clause in fire policy results in en 
inte’ 
(CU. §&.) 
(mn) MATTERS RELA 


$ 319. es IN USE OF BUILDING. 
a 


. In general. : ‘ : ‘ 
319(1)—Heldine of one club meeting on insured premises without knowledge of mortgagor, 


execution of lease of part of premises for tailor shop which had not commenced opera- 
tions, and keeping of gasoline on premises without knowledge of mortgagor, all in violation 
of fire policy, held not to avoid policy as between mortgagor and insurer which had paid 
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insurance to mortgagee and taken assignment of ane 
De Corso v. Concordia Fire Ins. Co. of Milwaukee. 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Althou - contracts of fire imsurance generally contemplate occupancy of insured 
remises, t may also contemplate nonoccupancy ont eriods of vacancy. Rivetta v. 
ankers & SI ippers Ins. Co. of New York et al. fs 
323(1)—Clause that fire policy shall be void if ES, lon vacant and unoccupied and 
so remain for specified time is reasonable, valid, and binding. Insurer need not show, 
to avail itself of breach of clause making fire policy void if premises become vacant or 
unoccupied for specified period, that vacancy increased risk. Under clause making fire 
—- void if premises become vacant and remain so beyond stipulated period, vacancy 
yond such limit merely suspends insurer’s liability under policy and subsequent occupancy 
of premises before expiration date of policy revives policy. Carolina Ins. Co. of _ 
mington, N. C. v. St. Charles. (Tenn.) 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—Oce —— of house, as required by fire insurance policy providing for forfeiture 
thereof house became vacant, unoccupied, or uninhabited for over ten days, does not 
require that some person live in it every moment, but only that there be no cessation of 
occupancy for any considerable ee not exceeding ten cage. Aitna Ins. Co. of 
Hartford, Conn. v. Robinson et al. (Ind.) rey 
323(3)—Where coal breaker contained all machinery and equipment necessary to operation, 
and was ready for immediate use and watchmen were in breaker each day and each night 
and breaker was visited each day by insured’s employees, breaker which was not in 
operation held not “vacant” within fire policy provision that policy would not cover 
breaker if it was “vacant” more than 40 days. John Conlon Coal Co. v. Rochester 
American Ins. Co., New York. (U. S.) 398 
323(3)—Where coal breaker contained all machinery and equipment necessary to its operation 
and was ready for immediate use, and watchmen were in breaker each day and each 
night and breaker was visited daily by insured’s employees, breaker which was not in 
operation held not ‘“‘vacant” within fire policy provision that policy would not cover 
breaker if it was unoccupied more than 40 days. John Conlon Coal Co. v. Westchester 
Fire Ins. Co. of New York. (U. S.) 400 
(4). Temporary absence of occupant. 
323(4)—Where fire policies provided that ee might remain vacant for period not 
exceeding six consecutive months, fact that premises were vacant at time of fire held 
not to relieve insurers of liability on such policies where vacancy had been for less than 
six months. Rivetta v. Bankers & eos a Ins, Co. of New York et al. (N. J.) . 158 
323(4)—Condition of fire policy that buildings insured were occupied by owner was waived 
where another clause provided that policy should be void if buildin s became vacant or 
unoccupied and so remained for 10 days. Buckman v. Home Ins. Co. et al. (N. J.) 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Haidin of one club meeting on insured premises without knowledge of mortgagor, 
execution a lease of part of premises for tailor shop which had not commenced operations, 
and keeping of’ gasoline on premises without Laowledne of mortgagor, all in violation of 
fire policy, held not to avoid policy as between mortgagor and insurer which had paid 
insurance to mortgagee and taken assignment of mortgage in nature of a_ subrogation. 
De Corso v. Concordia Fire Ins. Co. of Milwaukee. (NJ 
§ 327. REMOVAL OF GOODS. 
327—Where theft policy covering truck and insuring conditional buyer and conditional seller’s 
assignee contained warranty that truck was usually kept in certain garage, and that 
truck would be used by buyer in trucking business, change of location of truck to open 
lot, upon repossession of truck, held to render policy void, since such change was 
material to risk. C. I. T. Corporation v. Amerikan Central Ins. Co. (Calif.) 
§ 328. CHANGE OF TITLE OR INTEREST 
(1). Nature and effect of condition. 
328(1)—As between insurer and insured. rights of parties under fire policy providing that 
sale of property without consent of insurer should avoid policy were to be settled 
according to relations which were in fact created between parties to recorded quitclaim 
deed executed by insured notwithstanding that defeasance was never recorded or that 
deed was never delivered. Reed v. Home Ins. Co. (Mass.) .... 409 
328(1)—Fire policy is valid only if insured has insurable interest in property both at time 
of issuance of policy and at time of loss, unless upon his subsequent purchase of property 
insurance is transferred to him with insurer’s consent. Becker et al. v. Farmers’ Mut. 
Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) 1056 
328(1)—Insurer has right to determine for itself whom it ‘will insure and what interest it 
will sure, and to provide that . change in such interest without its consent will 
work forfeiture of policy. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. (Wash.) 1640 
(2). What constitutes change of title or interest in general. 
328(2)—Where theft policy covering truck and insuring conditional buyer and assignee of 
conditional seller provided it would become void upon breach of warranty of title of 
insured, repossession of truck held to render policy void because of breach of warranty 
of title, since es of conditional buyer terminated and interest of assignee was 
increased. C. I. T. Corporation v. American Central Ins. Co. (Calif.) 1 
328(2)—Standard adnan clause attached to fire policy constitutes an independent, contract 
of insurance between insurer and mortgagee, as respects whether mortgagee’s taking 
of deed and recording it constituted a change of ownership within meaning of policy 
requiring mortgagee to notify insurer of change of ownership. Mortgagee’s taking of 
deed from mortgagor and recording deed upon mortgagor’s ~ in payment held not 
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“change of ownership’ so as to invalidate fire policy containing standard mortgage clause, 
notwithstanding “<7 failed to notify insurer of such change until after ‘loss, 
Union Cent. Life Ins. Co. v, Franklin County Farmers Mut. Ins. Ass’n. (Ia.)........ 1033 

328(2)—Under fire policy covering contents of insured’s house, but which did not cover 
property not unconditionally owned by insured or property incumbered by a chattel 
Sen, anes in which interests of the insured in the property were divested was 
immateria. 


or mortgage, actual or constructive delivery of deed would be required. Reed v. Home 
Ins. Co. (Mass.) 
328(2)—Transfer of property under deed authorized by Surrogate, which deed was delivered, 
accepted, and recorded and followed immediately by possession, held. a transfer not only 
of possession but of an “‘interest,’’ within standard fire policy providing that entire policy 
should be void if any change other than by death of insured takes places in interest, 
title, or possession of subject of insurance, unless insurer is notified of change prior to 
loss by fire. Massaro vy. National Fire Ins. Co, of Hartford, Conn. (N. Y.) 
(6). Incumbrance of property. 
328(6)—Chattel mortgage of all chattels at designated address which was not satisfied at time 
of fire barred recovery for mortgaged articles under fire policy which did not cover 
mortgaged chattels, notwithstanding mortgage was not recorded. Chattel mortgage embrac- 
ing all chattels including household furniture, useful and ornamental, then in use and 
possession of mortgagors in a designated dwelling then occupied by mortgagors, 
sufficiently identified articles covered as between mortgagors and mortgagee, notwith- 
standing certain of same articles were later particularized in mortgage, as regards right 
of mortgagors to recover on fire policy for articles not covered by chattel mortgage. 
Insured, on fire policy covering contents of insured’s house, which did not cover 
articles covered by chattel mortgages, held entitled to recover property destroyed by 
fire which was not covered by either general or particular descriptions in chattel mortgage. 
United States Fire Ins. Co. v. Merrick et ux. (Md.) : 
(8). Invalid or inoperative conveyance, 
328(8)—Undelivered quitclaim deed executed to secure loan from grantee to insured would 
not divest insured of insurable interest in property at time policy was issued. Reed v. 
Home Ins. Co. (M 
§ 328. CHANGE OF 
(14). “Commeycement of foreclosure proceedings” or “notice or sale.” 
328(14)—Provision that fire policy was void if, with knowledge of insured, foreclosure 
a were commenced or notice given of sale of any property covered by policy 
y virtue of any mortgage or trust deed, was valid. Provision that fire policy was void 
if, with knowledge of insured, foreclosure proceedings were commenced or notice given 
of sale of any property covered by policy by virtue of any mortgage or trust deed, could 
not be extended to include other kinds of liens without violating rule of liberal construc- 
tion in favor of insured. Insurer was not relieved from liability for loss under provision 
in policy that policy was void if, with knowledge of insured, foreclosure proceedings were 
commenced or notice given of sale of any property covered by policy by virtue of any 
“mortgage” or “trust deed,” because suit had been brought against insured before fire 
to enforce vendor’s lien on insured property, since, under rule of strict construction, 
language in policy could not be extended to include liens not expressly mentioned. Rhode 
Island Ins. Co. v. Wurtman. . 
$ 330. INCUMBRANCE. 
(1). In general. 
330(1)—Under policy insuring furniture against fire loss which provided policy would be 
void if subject of insurance should become incumbered by chattel mortgage insurer held 
not liable for fire loss occurring «after insured placed chattel mortgage on furniture. 
Globe & Republic Ins. Co. of America v. Shields. (Tenn.) .. ; Bay eye 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of accounts. 
335(3)—Provision in robbery policy requiring insured to keep books and accounts so that 
loss can be accurately comeined requires insured to keep such records as will enable 
insurer to determine its loss therefrom unaided by oral testimony except as to manner or 
system of ke tna Casualty & Surety Co. of Hartford, 
onn, (Til.) : ten 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Where there was no other insurance on automobile within policy prohibiting other 
insurance except with insurer’s premission indosed upon the policy, the fact that another 
company had made a payment to insured in order to buy its peace did not affect 
insured’s right to recover on the policy. Celina Mut. Casualty Co. v. Baldridge. (Ind.).1421 
336(1)—Provisions of mutual company’s fire policy which contemplated possibility of additional 
insurance held not to authorize insured to procure additional insurance without knowledge 
of company contrary to terms of by-laws by which insured agreed to be bound in applica- 
tion. Lohr v. Farmers Alliance Ins. Co. (Kan.) aed 
336(1)—Where excess robbery policy covered two custodians but provided that policy should 
be void if insured failed to carry primary insurance in amount of at least $10,000 on each 
custodian in certain insurer, insured carrying only $10,000 policy on one truck, and 
that not in specified insurer could not recover from excess insurer where truck when 
robbed was in charge of two custodians. Haas v. Home Indemnity Co. (N. Y.) 1778 
(6). Stipulations limiting amount of insurance. 
336(6)—Provision in fire policy that it was void if insured had or should afterwards make 
or procure any other contract of insurance; valid or not, covering all or part of property 
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in policy, with addition of clause permitting insurance totaling $6,000, including policy of 
$3,000, defeated insured’s right of recovery where he had other valid insurance exceeding 
$6,000. Provision in fire policy that it was void if insured had or should afterwards make 
or procure any other contract of insurance valid or not covering all or part of property 
in policy was not waived by addition of clause permitting wn Te eng oe 000, 
including policy of $3,000. Buckman v. Home Ins. Co. et al. (N. 


(D) ASSIGNMENT OF POLICY. 


§ 343. RESTRICTIONS ON ASSIGNMENT IN GENERAL, 

343—Theft policy held not terminated by death of insured, in absence of express provision, 
notwithstanding provision that assignment should not bind insurer without its consent 
thereto, devolution of title by death being, clearly distinguishable from “assignment.” 
Gold v. Commercial Casualty Ins. Co. (Pa.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—Where insured had chosen to have life policy dated December 7, 1933, date of 
application, rather than December 18, date policy was received and became effective, 
tender . ae on January 17, 1935, for renewal of policy held not timely made 
within 3l-day grace period, precluding beneficiary from recovery on policy. Timmer 
v. New York Life Ins. (Ta.) 

349(1)—Default in payment of premium, in absence of relevant fact indicating to contrary, 
occurs when it is not made on due date indicated in contract, and an agreed grace period 
for its payment begins immediately on such default, and runs concurrently with stipulated 
eriod for extended insurance after default. Life & Casualty Ins. Co. of Tennessee v. 

heeler. (Ky.) 

349(1)—Policy provision that insurer is not liable for loss occurring while installment of 
premium is past due and unpaid is valid and binding on insured, so that, if loss occurs 
during default and while policy is in suspense, insurer is not liable in absence of waiver 
or estoppel. Home Ins. Co. v. Westerfield. (Ky.) 

349(1)—Where insured disappeared and was not heard from for seven years, and where no 
ae were paid after his disappearance, suit on life policy would have been barred 

or such nonpayment in absence of proof insured died at date of disappearance. 

Commonwealth Life Ins. Co. v. Caudill’s Adm’r, (Ky.) 

349(1)—Under policy covering motorist’s injuries sustained while riding in automobile covered 
by liability policy which was not to be effective until payment of first premium, but which 
contained provision in accordance with statute that subsequent acceptance of premium by 
insurer would reinstate policy, but only to cover loss thereafter sustained, policy held 
not effective where first premium was never paid, notwithstanding policy was delivered 
and after the accident a payment was essegeedl by insurer’s agent. Hauser v. Michigan 
Mut. Liability Co. (Mich.) 

349(1)—Provision in rider of life policy that nonpayment of installment when due, or within 


period of eee, automatically voids policy, held valid. Knight v. ‘Pilot one 


Ins. Co. 

349(1)—Beneficiary held not entitled to recover for death from insurer which had purchased 
assets of insolvent insurer under agreement whereby policy liens were established, under 
life policy on which total of defaulted premium, interest on loan, and policy lien 
exceeded cash surrender value on date when last premium was due, on ground that 
insurer stated in letter that death claims during fifteen years would be paid without 
deduction of lien where purchase agreement and other communications clearly stipulated 
that lien would be waived only if premiums were paid. Failure to pay premiums on life 
policy when due results in forfeiture, in absence of waiver. Kittles v. General American 
Life Ins. Co. i Son 

349(1)—Insurer may stipulate for prompt payment of premium due and provide a forfeiture 
by way of penalty to ensure such stipulation, and where policy stipulates for forfeiture 
of policy in event of failure of insured to pay annual premium on designated date, 
time is of the essence. Southwestern Life Ins. Co. v. Powers. (Tex.). 

349(1)—Insurance contract may become void for failure to comply with conditions such as 
nonpayment of premiums, provisions for avoidance of policy for default in payment of 
premiums being valid. Lindsey v. Prudential Ins. Co. of America. (U. S.) 

349(1)—Life policy lapsed when premium was not paid within grace period, and could only 
Oe resmpates as provided in policy. Miller v. Pons Mut. lite tas. Co. of Philadelphia. 
(Wash. 


(2). Premiums payable in installments, 
349(2)—Fire and tornado golley, providing insurer would not be liable for loss occurring to 
property described therein while any note or obligation or part thereof given for premiums 
was due and unpaid, held to have lapsed for failure to pay installment due May 1, 1934, 
where loss occurred June 12, 1934, and installment was walled to insurer June 13, 1934, 
Franklin Fire Ins. Go. v. Clark. (Tex.) ; 


(3). Nonpayment of note given for premium. 
349(3)—Under life policy providing for payment of unpaid premium out of loan value if all 
premiums had been duly paid, where insured procured loan, which was never paid, 
up to limit of loan value at beginning of fifth policy year from which premium for such 
year was paid, policy lapsed pursuant to terms of premium note, executed for sixth year’s 
premium, upon insured’s failure to pay such note on its due date, since policy then had 
no available loan value. Texas Life Ins. Co. v. Mueller et al. (Tex.) 
349(3)—Premium notes extending time for payment of premiums and providing for forfeiture 


of policy in case of default held valid, notwithstanding note did not expressly omens 


an indebtedness on the policy. Southwestern Life Ins. Co. v. Powers. (Tex.) 
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(5). Nonpayment of interest on loan. ; : 

349(5)—Insurer waived right to cancel paid-up life policy for nonpayment of interest on 
loan made to insured from reserve of policy, where on insured’s failure to pay interest 
called for by notices, insurer automatically extended loan for another year, and notice 
called for payment of full amount of interest due, and final notice informed insured that 
reinstatement would be afforded if he filled out application and returned it with the 
necessary amount and insurer did not return to insured the balance that would have been 
due if policy had been canceled nor was note evidencing the loan returned to insured as 

aid. rown v. Mutual Life Ins. Co. of New York. (Wash.) 

' 386. EXTENSION OF TIME FOR PAYMENT. 
357. —— In GENERAL, 

357—Agreement extending time for payment of balance of premium on life policy with 
understanding that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not required to be embodied in policy 
or made part thereof under statute, and hence insurer did not become liable on policy 
for which premium was not paid on ground that acceptance of partial payment under 
ae constituted a waiver. Agreement extending time for payment of balance 
of premium on life policy with understanding that partial payment should not continue 
policy in force if extended portion of premium should not be paid at its maturity was 
not “agreement as to policy contract’ within statute prohibiting agreement as to policy 
contract other than that plainly expressed in policy issued, and did not render insurer 
liable on policy for which premium was not paid, on ground that acceptance of partial 
payment under agreement constituted waiver. Creagh v. Life Ins. Co. of Virginia. (Ala.) 

357—-Where insurer solicited payment of past-due assessments by certain date, and informed 
insured that it would be necessary to add amount of past-due assessment to semiannual 
dues on such date, insurer waived default by such extension of time, and_ beneficiaries 
were entitled to recover when insured was killed within extended time, and after notice o 
waiver. Jones v. Travelers Protective Ass’n of America. (U. 5S.) .... 
58. - BY AGENT OR BROKER. 

358—Under life policies providing that no agent could extend time for payment of premiums, 
alleged oral acceptance of half of annual premium on due date and extension of credit 
for remaining half, after delivery of policies, by general agent who was not officer 
authorized to waive provisions of policies, held not binding on insurer where amount 
received was amount of semiannual premium and no payments were made thereafter by 
insured. Insurer held not to have ratified unauthorized act of general agent in allegedly 
accepting half of annual premiums on life policies and extending credit for remaining 
portion where amount paid by insured was amount of semiannual and not annual premium, 
and insured was notified thereafter when semiannual premium was due. Lemon v. Pru- 
dential Ins. Co. of America. (S. D.) tea siaoan« Rabies Rewk oss : 

358—General agents of life insurer were authorized to extend credit to insured on behalf of 


insurer by accepting check for premium which tdated beyond grace period. John 
Hancock Mut. Life Ins. Co. e a ic re postdate y' grace p 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§$ 360. —— IN GENERAL. 
(1). In general. 


360(1)—Fact that premium payments on accident paw were not entered in premium receipt 


id not prevent insurer from being bound by receipt for such payments delivered by 
agent to insured. American National Ins. Co. v. Smith. (Tex.) 

(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Insurer held not liable for face value of life policy, quarterly premium payment of 
which was in default, on ground that insurer should have applied apportionate part of 
dividend which was due insured, which sum together with cash surrender value of 
property was more than sufficient to make up quarterly premium, where insurer’s 
resolution provided for dividend for policies “which shall be in full force on their 
respective anniversaries in 1933,’’ and policy sued on was not in full force on date of 

its anniversary. awson v. John Hancock Mut. Life Ins. Co. cE 
360(3)—Insurer has duty to make prompt return of dues paid at intervals other than, or in 
additional to, those required by benefit certificate or policy or by-laws of insurer, or, if 
such payments are retained, to give insured credit therefor on dues subsequently falling 
due. National Aid Life Association v. Partlow. (Okla.) Polavets 
360(3)—Unapplied dividends in insurer’s possession, which are presently due insured and are 
sufficient in amount to pay stipulated premium in full, should be applied by insurer, or 
by law if insurer fails to act, in extinguishment of such premium so as to avoid lapse 
of life policy, unless insured has directed otherwise. Insured’s direction to apply 
dividends to t ewe due on life policy, which did not provide for partial payment of 
premiums, did not prevent lapse of policy, where dividend was not equal to premium and 
aeered did not tender balance of premium in cash. Lamar et al. v. AStna Life Ins. Co. 
pay cash surrender value 
f to assignee on nonpayment of premium in absence of insured’s consent, where 
policy provided for advancement of premiums by insurer from dividends and loan values, 
and it was contemplated by parties to policy that overdue premium should be paid_in that 
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manner at expiration of grace period. Missouri State Life Ins. Co. v. Langreder. (U. S$.) .1485 


360(3)—Insurer was under no duty to renew twelve-month accident policy, which provided 
that it was renewable with consent of insurer, and deduct from compensation due insured 
sufficient amount to pay premium, where insured made no such request and where policy 
contained no provision for application of compensation to premium. Perkins v. Asso- 
ciated Indemnity Corporation. (Wash.) ; 
(4). Payment by check, draft or order. 
360(4)—Giving of check for premium which was postdated beyond grace period held pay- 
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ment of ponies, which prevented lapse of life policy and rendered insurer liable though 
ingures ied after check was dishonored. John Hancock Mut. Life Ins. Co. v. M 

§ 362, EXCUSES FOR NONPAYMENT. | 5 B. 

362—Where insurer had been paying disability benefits under life policies, demand for 
resumption of premium payments immediately after examination of insured, at insurer’s 
request, by physician engaged by insurer, held not compliance with requirement of policies 
that insurer could not demand resumption of payments if insured should be unable to 
furnish due proof of continuance of right to benefits, as respects insured’s continued right 
to benefits. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) ....... 

362—Under policy providing for waiver of premium payments on proof of total con 
fact that tneured could not make proof of disability because insane and that no one could 
make proof for him because ignorant of fact that he had policy would not keep policy, in 
force until his death, since such proof was condition precedent to waiver. Brown v. New 
York Life Ins. Co. (Ga.) « sie 

362—Where disability policy provides for waiver of premium payments upon furnishing of 
roof of total disability, furnishing of such proof is condition precedent to waiver by 
insurer of payment of required premiums. Under disability policy providing for waiver 
of premium payments on furnishing of proof of total disability failure of insured to 
pay premiums or furnish total disability proof until more than seven years after first 
default caused policy to lapse, notwithstanding that total disability began while policy 
was in force before lapse of grace period following first default and continued thereafter. 
Turner v. Life & Casualty Ins. Co. of Tennessee. (Ga.) ........-- +0 cece cerns neces 

362—Assignee held not entitled to recover on life policy on ground that failure of insurer 
to change beneficiary and to return release executed by original assignee amounted to 
an anticipatory breach which would excuse nonpayment of premium thereafter due and 
ermit assignee to cancel release and recover face value of policy, where application 
or change was required to be properly made and, if it were so made, change would be 
effective without action of insurer, there was no showing of demand for return of release, 


and cash value with dividends actually declared was insufficient to have extended —_, 


so as to cover insured at date of his death. Chevlen v. Morrison et al. (Til. . 
362—Assignee held not entitled to recover on life policy on ground that failure of insurer 
to change beneficiary and to return release executed by original assignee amounted to an 
anticipatory breach which would excuse nonpayment of premium thereafter due and 
permit assignee to cancel release and recover face value of policy, where application 
for change was required to be properly made and, if it were so made, change would be 
effective without action of insurer, there was no showing of demand for return of 
release, and cash value with dividends actually declared was insufficient to have extended 
policy so as to cover insured at date of his death. Blum v. Provident Mut. Life Ins. 
Co. of Philadelphia. (IIl.) seseeee 
362—Where insured’s “disability,” was defined in indemnity provision of life policy, began 
prior to due date of premium, insured’s right to recover existed on institution of suit 
in August, 1934, notwithstanding nonpayment of premium due November 2, 1933, where 
policy provided for waiver of premium in case of total disability occurring before due 
date of premium. Prudential Ins. Co. of America v. Alsobrook. (Ky.) 
362—Necessity of proof of disability and time and manner in which proof must be presented 
to insurer to entitle insured to advantage of premium waiver provisions of life policy 
depend on terms of policy. Under life policy providing for waiver of premiums on 
receipt of proof of disability of insured, and for reinstatement of policy after default 
in premiums on proof furnished within six months after default of insured’s disability 
prior to default, proof furnished within six months after default in payment of premiums, 
of insured’s prior disability held to effect reinstatement of policy. Beneficiary held 
entitled to make proof of pre-existing disability of insured, to invoke premium waiver 
features of policy after death of insured, where proof was made within time prescribed 
by policy and policy did not expressly or by implication require proofs to be furnished 
during life of insured, or preclude beneficiary from making proof. Soliciting agent of 
life insurance company may be vested with apparent or ostensible authority to act for 
company in receiving proof of disability and death of insured, and act of agent within 
such authority is binding on company, even though in excess of agent’s actual authority 
if limitation on actual authority was not known to parties dealing with him. “Total 
disability” within life policy providing for waiver of premiums may exist, although 
insured may be able to perform a few occasional or trivial tasks pertaining to usual. or 
some other, business if insured is not able to do any substantial portion of work 
necessary to follow gainful occupation. Intentional drinking of intoxicating liquor which 
had unintended effect of creating chronic alcoholism creating disability held not to make 
disability “result of self-inflicted injury” within provision of life nolicy denying disability 
henefits if disability resulted from self-inflicted injury. New York Life Ins. Co. v. 
Riggins. (Okla.) ue aon eek cee aE aa . ‘ 
362—“Total disability” within disability and premium waiver provision of life policv held 
not to mean absolute physical disability on part of insured to transact any kind of 
business pertaining to his occupation, but to exist althouch insured might be able to 
perform few occasional or trivial acts relating thereto, if he was unable to do anv sub- 
stantial portion of work connected with his occupation. New York Life Ins. Co. v. 
Razzook. (Okla.) .. ; ey ; 


362—Death benefit held recoverable under policy which, for additional consideration, provided 
or waiver of premium where before default insurer received due proof of permanent 
disability, though premium was not paid after disability occurred and no proof of disability 
was furnished, where insured was wholly incapacitated and unable to furnish such proof 
until death. Columbian National Life Ins. Co. v. Zammer. (Okla.) 
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362—Contractual rights of insured under life policy to receive disability benefits as long as 
disability should: exist, and to have policy kept alive during continuance of such disability 
without payment of premiums. could not be taken from insured by insurer. Needham v. 
American Nat, Ins. Co, (Tex.) ..... ia 


362—Receipt by insurer of proof of insured’s disability held, under terms of policy, condition 
precedent to waiver of premiums while policy was in force, even though insured was 
msane, especially where policy was assigned and assignee, who was insured’s brother, 
so far as insurer knew was sole owner of policy. Reingold et al. v. New York Life 
Ins. Co. et al. (U. S.) 

362—Insured’s obtaining a 
pain and not really able to attend to business, held not necessarily inconsistent with a 
claim of total disability under terms of a policy insuring against death and disability. 
In Georgia, total disability provisions of life policies are construed with great liberality. 
In absence of statute, terms of life policy were controlling in determining whether 
policy remained in force at time ofedeath of insured, because of total and presumably 
permanent disability occurring during period of grace, since parties were free to contract 
as they pleased. Life policy containing double indemnity and disability clauses held 
construable as single contract for single premium, as respects determination of whether 
= a premium of which was in default, was in force at time of insured’s death, 

ause of total and presumably permanent —— occurring during period of grace. 

Life policy provision, that policy should not lapse for nonpayment of premium in case 
of insured’s total and permanent disability, held construable as waiver of payment 
of premiums, where insured became totally and permanently disabled during grace period. 
Under disability clause of life policy, where insured became totally and permanently 
disabled during grace period, disability benefits became payable and insurer was required 
to apply amount due insured to payment of a premium in default so as to weep pony 
in force. Equitable Life Assurance Society of the United States v. MacKirgan. ( Ss.) 

$ 363. RIGHTS OF INSURED AFTER DEFAULT. 

& 364. IN GENERAL. 

364—Provisions of life policy relating to optional forms under which its value as a lapsed 
policy might be received held not to keep policy in force as a live policy for 3 months 
after default in premium payments. Willingham v. Equitable Life Assur. Soc. of the 
United States. (U. S. ; 

§ 365. —— REINSTATEMENT. 

In general. 

365(1)—Where insurer accepted check and notes, executed for required additional premium 
for reinstatement of life policy, at its home office in Massachusetts, and affixed rider to 
policy evidencing reinstatement, last act essential to meeting of minds was done in Massa- 
chusetts and reinstatement agreement became Massachusetts contract. Rhode Island 
statute applied only to life policies made in Rhode Island and could not be considered 
in suit for cancellation of Massachusetts contract for reinstatement of life policy. 
Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. (R. TI. 

365(1)—-Where insured voluntarily assigned life policy taken out by father as security for 
father’s indebtedness to insurer, statement by insurer, when advised that premiums could 
no longer be paid, that only thing to do would be to drop policy and have cash surrender 
value applied to reduction of loans, without disclosing optional nonforfeiture privileges, 
held not fraudulent misrepresentation which would permit reinstatement of and recovery 
on policy, where no fiduciary relationship existed and policy provided that indebtedness 
would reduce values of nonforfeiture privileges. Moore v. Pilot Life Ins. Co. 

(2). Condition of reinstatement. 

365(2)—Insurer had right to set aside reinstatement of lapsed life policy and to refuse to 
honor claim thereon where reinstatement was obtained by false representation that insured 
was in sound health and that he had not been treated by doctor. Teski v. Continental 
Assurance Co. (IIl.) ie , : 

365(2)—Under life policy containing provision for reinstatement after lapse because of 
nonpayment of premiums upon production of “evidence of insurability satisfactory to the 
society,” as required by statute, inquiry by insurer upon application for reinstatement 
was not limited to physical condition of insured, and insurer could refuse to reinstate 
insured who was in good health but was overinsured and financially involved. Kallman 
et al. v. Equitable Life Assurance Society of the United States. (N. Y.) aor 

365(2)—Under terms of benefit certificate or life policy providing for reinstatement after 
default in payment of premium or assessment, upon filing of affidavit of good health of 
insured, certificate held not reinstated on payment and affidavit at time when insured was 
deceased, notwithstanding that affiant did not know of insured’s death. National Aid Life 
Association v. Partlow. (Okla.) , earn 


365(2)—Provision of policy requiring that insured be in “good health” on date of issuance 
or reinstatement requires that insured must have no grave, important, or serious disease 
and be free from any ailment that seriously affects general soundness or healthfulness of 
system, but mere temporary indisposition which does not tend to weaken or undermine 
constitution does not render policy void. Under life policy which was issued without 
medical examination containing provision that insurer assumed no obligation under 
original policy or after reinstatement thereof unless insured was in sound health, insurer 
held entitled to avoid liability on proof that on date of reinstatement insured was 
seriously afflicted with fatal disease which continued uninterruptedly and in due course 
caused death of insured, without proof that insured knew he was seriously afflicted with 
such disease on date of reinstatement. In action on life policy providing for reinstate- 
ment after lapse for nonpayment of premium provided that insured was in good health 
on date thereof, instruction uiring insurer to prove that insured knew he was seriously 
afflicted with fatal disease on date of reinstatement of policy as well as fact insured was 
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“Ones with such disease held reversible error. Home State Life Ins. Co. v. Senne ae 
365(2)—Insurer is not liable on life policy where insured makes misrepresentations as to her 

health, which are known by insured to be untrue, in order to secure reinstatement of 
policy. Osche v, New York Life Ins. Co. (Pa.) 


365(2)—Answer made by an insured seeking reinstatement of life policy which is known 
by insured to be false when made is presumptively fraudulent. False representation by 
insured made in application for reinstatement of life policy involving failure to disclose 
malignant tumor and recent operation to remove it held to render policy unenforceable, 
since constituting representation which was material to risk. Life policy provision that 
policy should be incontestable after two years from date held not to render policy 
incontestable after reinstatement after lapse for nonpayment of premiums, insurer havi! 
two years from date of reinstatement within which to investigate condition of insured. 
Kanatas v. Home Life Ins. Co. of MN PR. cree ti Pvc oli eee eee 

365(2)—Insurer whose authorized agent, knowing of insured’s illness, accepted payment of 
defaulted premiums on lapsed life policy and executed unconditional receipt, counter- 
egnee by secretary, as insurer had done 11 times before, without requiring production 
of evidence of insurability in accordance with policy’s reinstatement provision, and which 
retained money for 10 days before requesting that reinstatement form be signed, waived 
forfeiture. Lang v. Bowen, Supt. of Insurance of Ohio, et al. (Pa.) . 7 

365(2)—-Insurer may under some circumstances by receipt and retention of premiums until 
after insured’s death waive production of evidence as to insurability of applicant seeking 
reinstatement, but mere conditional acceptance of overdue premiums will not revive policy. 
Where insurer informed beneficary who sent money to pay premiums on brother's 


lapsed life policy, that policy had lapsed and could not be reinstated until proper health 
certificate was furnished and that money was held in suspense subject to beneficiary’s order, 
insurer's retention of money did not waive lapse nor operate as reinstatement of policy, 
where requested certificate was not furnished. Stager v. Federal Life Ins. Co. (Pa.)..1602 
365(2)—Where application for reinstatement of life policy states that any untrue statement 
shall operate to limit imsurer’s liability under aallaa such policy is voidable by insurer 
where procured by material false representations made as of insured’s own knowledge, 
notwithstanding that insured believed them to be true. Where questions in application 
for reinstatement of life policy indicated that insurer deemed it material whether 
insured had been. ill or had consulted a physician, fact that insured disbelieved 
physician’s diagnosis of insured’s illness, occurring pending negotiations for reinstatement, 
as angina pectoris held not to preclude cancellation of reinstatement for failure to disclose 
such illness to insurer. Insured applying for reinstatement of life policy had duty to 
disclose material change in_ health between tigne of application for reinstatement and time 
of acceptance, notwithstanding that contract of reinstatement was to take effect as of a 
date prior to that on which insured became ill. Insurer in reinstating life policy on 
application stating that insured had had no illness since policy was issued and was in 
sound health did not assume risk that insured then had had angina pectoris. Where 
insured never had right to elect to take paid-up extended insurance because of failure 
to comply with provisions of life potiey relating thereto, insured’s successors were not 
entitled after lapse to exercise such right and could not defeat insurer’s suit for can- 
cellation of reinstatement of policy on theory that they were entitled to exercise such 
right. Columbian Nat. Life Ins. Co. v. Industrial Trust Co. et al. (R. I.) ae 


365(2)—Provision in life policy that all statements made by insured should, in absence of 
fraud, be deemed representations and not warranties, and no statement would void policy 
unless contained in written application indorsed upon, or attached to policy when issued. 
held to refer only to statements made before policy was issued, and not those made _ for 
purpose of procuring reinstatement of policy after lapse, so that insurer was authorized 
to cancel reinstatement made because of false statements as to insured’s insurability. 
Where insured made false statements to obtain reinstatement of life policy, insurer 
which relied upon such statements could cancel reinstatement even though insured was 
insane when she made them, where insurer had no notice of alleged insanity and relied 
upon insured’s statements. Where insured who had become insane after issuance of 
life policy made false statements as to her insurability so as to obtain reinstatement of 
lapsed policy, during lucid interval, insured was guilty of~fraud and insurer could cancel 
reinstatement. Where assignee of life policy presented insurer with application for 
reinstatement of insured who became insane after issuance of policy, and assignee knew 
statements contained in application were false. insurer could cancel reinstatement on 
ground of fraud. Reingold et al. v. New York Life Ins. Co. et al. (U. S.) 

§ 366. _ELECTION BETWEEN RIGHTS. 

366—Where life policy gave insured choice of three alternatives on lapse of policy for non- 
payment of premium, that events subsequent to choice rendered choice of advantage to 
insurer did not defeat operation of new contract, which was binding on both parties from 
due date of premium which was in default. Goddard v. Equitable Life Assur. Soc. of 
the United States. (Ala.) bie 1503 


366—Options contained in life policy that upon default in premium payment, after two 
annual premiums had been paid, upon election of holder of policy, policy would be ter- 
minated and surrender value paid in cash with written assent of person to whom it was 
made payable, or, u written request by holder filed within 90 days from date of 
default, policy would be continued at its face amount for its value in participating 
extended term insurance, held personal to insured and could not be exercised by any one 
after his death. Under life policy requiring quarterly payments of premiums, and on 
default in payment after two full annual premiums had been paid, giving insured certain 
options, insurer held entitled to exercise option providing that, without action part of 
holder of policy, policy would be continu for its value in participating paid-up life 
insurance which would have a yearly increasing surrender value in no event less than 
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that required by law, and hence insurer was liable to beneficiary only for such paid-up 
life insurance. Rawson v. John Hancock Mut, Life Ins. Co. (Ill.) 

366—Where insured selected option in life policy to have dividends accumulate at interest, 
and under terms of policy imsurer, because of insured’s failure to exercise another option, 
was authorized upon detault to apply cash surrender value of policy less indebtedness to 
insurer, to purchase of nonparticipating paid-up insurance, insurer held not required 
to apply cash surrender value less indebtedness to payment of premiums falling due 
thereon to prevent lapse of policy. Reingold et al. v. New York Life Ins. Co. et al. 


(U. S$.) 

§ 367. —— ‘INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). in genesal. 

367(1)—Aasignee of life policy and of all dividend, benefit, and advantage to be had or 
derived therefrom held entitled on default to have accumulated cash value automatically 
applied to purchase of extended insurance as provided in policy, notwithstanding clause 
in application that insured was applying for automatic premium loan privile e, where 
policy provided that written request for automatic loan must be on insurer’s forms and 
must be received at home office while policy was in full torce, and no request was ever 
made for such automatic loan after policy was issued. General American Life Ins, Co. 
v. Frauenthal & Schwarz, Inc. (Ark.) 

367(1)—Statute providing for term insurance after default in premium payments on life policy 
is a nonforfeiture statute, purpose of which is to prevent loss of reserve to insured in 
event of nonaction on his part. Under gatas providing for term insurance after default 
in premium payments on life policies, life policy which contains any one of three alter- 
natives set forth in statute, which alternative is made automatically operative in event 
of nonaction on.part of insured, complies with statute. Statute providing for term 
insurance after default in premium payments on life policy does not require exact 
statutory language to be embodied in policy, and, as long as language used accomplishes 
identically same result required by statute. there is sufficient compliance with statute. 
Life policyholder will not be heard to complain that it is unlawful for insurer to confer 
upon insured greater rights than those required by statute. Life policy which provided 
that, upon failure to pay premium after 3 years’ premiums had been paid, insured should 
have option to have insurance continued for reduced amount of nonparticipating paid-up 
insurance payable at same time and under same conditions of policy, which paid-up insur- 
ance should have increasing cash surrender value equal to full reserve at date of surrender, 
or a loan value up to limits of cash surrender value, held to provide for one of alternatives 
of statute no for term insurance after default in premium payments on life policy, 
and hence was valid. Insured could not contend that nonforfeiture provisions of life policy 
were conditioned on absence of indebtednegs and therefore did not comply with statute 
because policy gave insured certain options “‘provided there be no indebtedness hereon,” 
where policy also provided that indebtedness to insured would be deducted from cash value, 
and such indebtedness would also reduce amount of paid-up insurance for amount con- 
tinued as term insurance in such proportion as indebtedness bore to cash value and due 
date of premium in default. ife policy containing one automatic nonforfeiture 
provision may contain other alternatives different from those in statute providing for term 
insurance after default in premium payments on life policy, operative only upon election 
of owner of policy, since statute only prohibits contracts “contrary” to its provisions, and 
does not prohibit alternatives in addition to or different from those required by statute. 
Provision of life policy giving imsured option of having policy continued on default as 
paid-up term insurance in amount of policy, but providing that amount of such insurance 
should be reduced in proportion indebtedness of insured to insurer bore to cash surrender 
value, held not void as discriminatory in imposing additional burden on insured indebted 
to insurer. As respects whether insurer was liable for double indemnity under life 
policy for accidental death which occurred after policy had lapsed for nonpayment of 
premium, double indemnity clause was part of life policy. Double indemnity benefits 
under life policy are not carried over to nonforfeiture insurance. Insurer held not 
liable for double indemnity for accidental death which occurred after lapse for nonpay- 
ment of premiums of life policy which provided for accidental death benefits only if 
all premiums had been paid and if policy was not in force by reason of its nonforfeiture 
rovisions, on ground that nonforfeiture value prescribed by statute, since clause 
‘amount of the face of the policy,” within statute providing for paid-up nonparticipating 
term insurance in amount of the face of the policy, means the amount of policy without 
including double indemnity. Henricks v. Metropolitan Life Ins. Co. (Cal.) 

367(1)—Policy providing death and disability benefits for uniform weekly premium, though 
ype to be renewable weekly term policy, held policy for life subject to cancellation 

‘or nonpayment of premium, and hence was within statute forbidding forfeiture for 

nonpayment until accumulated reserve has been used for extended insurance. In action 
on death and disability policy, calculation of accumulated reserve, required by statute 
to be used for extended insurance, held properly based on actuaries’ or Combined Exper- 
ience Table of Mortality, where insurer failed to shows its adoption of any other standard. 
Givens v. Washington National Ins. Co. (La.) 

367(1)—Statute relating to use of accumulated reserves on lapse of policy held to preclude 
exchange of so-called term insurance purchased out of accumulated reserve on lapse of 
industrial “policy, for policy of pases value. Purpose of statute rleating to use of 
accumulated reserve after policy ha s been in force more than three years is to prevent 
innocent and —— = holders and their beneficiaries from waiving the valuable 
rights granted them and t to be protected. Statute providing that value allowed 
on lapse of policy in lieu de accumulated reserve shall be equal to net value of temporary 
insurance held applicable to so-called term policy, purchased out of accumulated reserve, 
which was exchanged for policy of lesser value. Teeaueiion by which insurer induced 
surrender and cancellation of policy for $500 which had nine months to run and which had 
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cost insured a premium equivalent to $1.60 per month out of the cash reserve of the 
original policy and granted insured and his wife, as beneficiary, a $300 policy and 
waived one month’s premium or $1.05, ane without legal effect, under statute. 


Smith v. Liberty Industrial Life Ins. Co. ) 

367(1)—Where application for life = provided for charge of unpaid premiums in accord- 
ance with automatic premium loan provision in policy, and icy provided for charge 
of such premiums to end of current policy year in event of written request when no 
default existed, and nonforfeitable provision of policy provided for automatic paid-up 
term insurance in event of default if insured had not elected to have premiums charged 
against loan value of policy, insurer held bound to provide paid-up term insurance upon 
default where insured had not elected to have premiums charged against loan value of 
policy. Where insured became mentally incompetent, and life insurer had failed to 
provide paid-up term insurance as required by policy upon default, insured’s failure 
to respond to insurer’s notices held not to estop Cenaliclesy from standing on terms of 
policy. Laster v. American National Ins. Co, (Tenn.) 

367(1)—Promise of extended insurance for $2,000 could not be read into face of life policy 
stating amount of policy to be $1,000 with double indemnity of $2,000 in event of Seath 
during premium-paying period by violent and accidental means and providing for —— 
matic extension of policy on failure to pay premium, but limiting provisions for double 
indemnity to instances where there was no default in payment of premium. Life policy 
stating amount of policy to be $1,000 with double indemnity of $2,000 in event of death, 
during premium paying period, by violent and accidental means, and providing for 
automatic extension of policy on failure to pay premiums, but limiting provision for 
double indemnity to instances where there was no default in payment of premium, held 
automatically extended for sum of $1,000 with no liability for double indemnit ‘where 
insured died from accidental death after default in payment of sigeemaan Great Southern 
Life Ins. Co. v. Cunningham. (Tex.) 

367(1)—Where insured died after default in payment. of premiums on life policy, beneficiar 
could not recover additional insurance provided in rider attached to policy on groun 
that such additional insurance was extended by automatic extension provision in policy, 
in view of provision in rider that default in premium payment would render sqreement as 
contained in rider void. Miller v. Penn Mut. Life Ins. Co. of Philadelphia. (Wash.).. 

(2). Amount available to purchase extended insurance, 

367(2)—Life policy provision that any indebtedness of insured to insurer should reduce 
amount continued as extended term insurance in such proportion as indebtedness bears 
to cash value held valid. Henricks v. Metropolitan Life Ins. Co. (Cal.) . 

367(2)—Where under industrial life policy indebtedness was deductible from amount available 
for extended insurance in case of nonpayment of premium and where after deduction 
of unpaid premium note balance would extend policy for period of approximately sixty 
weeks, but insured lived for longer period, recovery could not be had on policy. Karns 
v. Prudential Ins. Co. of America. (IIl.) 

367(2)—-Value of matured, unused, and unsurrendered guaranteed premium reduction coupons 
attached to life policy providing for continuation of face amount less indebtedness as 
term insurance after premium default without right to loan or surrender values held 
reserve or “dividends” available for automatic extension of term insurance on default in 
premium payments after payment of premiums for three years. Application of part of 
matured coupon fund in hands of life insurer to pay balance on premium note held a 
construction of life policy and statute by insurer that unused and _ unsurrendered 
guaranteed premium reduction coupons attached to policy were available for payment of 
premiums on policy so that balance of such fund was available to use of payment of term 
extension premiums to keep policy in force after default in premiums. Rolfsmeyer v. 
Kansas Life Ins. Co. (Kan.) 

367(2)—Where insured had never surrendered policy, and there was no physical, actual surren- 
der of policy, provision for surrender charge of not more than 1% per cent. of face of 
life policy was not enforceable so as to reduce cash surrender value to amount insufficient 
to keep policy in force to time of insured’s death, since surrender charge was not fixed 
and definite. and hence permitted insurer to discriminate between policyholders of same 
class as forbidden by statute. New York Life Ins. Co. v. Boling et al. (Miss.) 

367(2)—Where life policy provided for its continuance as term insurance on insured’s failure 
to exercise certain options on default after paying three years’ premiums, insurer 
had mandatory duty, where insured had not exercised options to apply = net reserve 
to purchase of term insurance, notwithstanding terms of policy w “y might have been 
given contrary construction. Atlas Life Ins. Co. v. Spitler. (Okla.) 

367(2)—Unearned premiums on life policy held not required upon lapse of policy to be 
credited upon loan against policy which would leave balance that would extend insurance 
until after insured’s death, in absence of provision in ‘policy authorizing insurer to 
appropriate unearned premiums. Kanatas v. Home Life Ins. Co. of America. (Pa.)....1279 


367(2)—Insurer held not authorized to apply cash surrender value to delinquent payments 
on both life policy and attached accident policy so as to cause life policy to lapse, where 
liability on accident policy by express stipulation ceased during time nonforfeiture 
privilege on life policy was in effect, since specific language of accident policy over 
general statement of life policy that cash surrender value could be comes to any premium 
not paid. Southland Life Ins. Co. v. Johnston. (Tex.) i 


367(2)—Provision of life policy for cash loan to insured on security of polic held to affect 
only loans negotiated by mutual agreement, and hence insurer’s “policy loans” for pay- 
ment of Premium could not be treated as haying been made under such F agg, = sO as 
to leave automatic premium loans available for further extension of policy, in — 
of affirmative showing of specific agreement therefor, where premium loans and cash loans 
might, under policy, be called “policy loans’ with equal propriety. Under provision of 
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life policy that automatic premium loan should constitute first lien against policy, 
subsequent written assignment of policy to secure automatic premium loan held not 
required in order that amount thereof could be charged against loan value of pw. 
or affect its availability as basis for extended term insurance. Great Southern Life Ins. 
Co. v. Dorough. (Tex.) 
367 ere premium note provided that it should constitute an indebtedness on policy, 
d policy provided that indebtedness would be deducted trom cash cash value, insurer 
prepay charged such note against cash value, reducing amount available for purchase 
of extended insurance. Where insurer’s notice of lapse f neey to assured offered to 
carry outstanding note, owed by assured, against polic policy was restored, offer not 
having been accepted, imeares did not waive provision 2 note constituted debt deductible 
from cash value of policy. Where insurer made notation of lapse on policy record and 
charged amount of premium note against cash value and set up amount available to purchase 
extended insurance, keeping note in possession of insurer and failure to mark it paid 
held not to waive provision that note was indebtedness deductible from cash value reducing 
amount available to purchase extended insurance. Amicable Life Ins. Co. v. Scott. 


i ™ peer 

367(2)—Where life licy provided ‘for half premium rate for first five years, reserve accumu- 
lation available for extended insurance held required to be computed on basis of premiums 
actually collected and A. on assumed level premium, under Missouri nonforfeiture 
statute. A “reserve” a life policy at a given time is the difference between the net 
single premium as of ‘the attained age of the insured and the present value of future 
premiums receivable. Lindsey vy. Prudential Ins, Co. of America. 

367(2)—_Under rovision of life policy that loan value was cash value, less" interest for the 
ear and other provisions relating to loans, insurer was entitled to — ire payment of 
interest in advance to complete pending loan, and policy lapsed where, after making such 
deduction, available loan value was insufficient to pay premium in default. Willingham 
v. Equitable Life Assur. Soc. of the United States. ( S.) 

(3). Period for which insurance will be extended. 

367(3)—Provision of life policy y quendes insurance for sixty days following default, which 
provision allegedly automatically attached to policy held to begin on default in payment of 
quarterly due premium and not following expiration of thirty-day period of grace given 
by policy, and hence insurer was not liable on policy where insured died after expiration 

sixty-day period following default. Payment of premium is essential to continuance 

of insurance, but insurer may provide for grace period within which payment may be 
made without forfeiture following default in payment of premium, or insurer may sub- 
sequently agree to such grace period, but when contained in pace by “days of grace” 
clause, period of extended insurance and grace period within which premium may be -™ 
and thereby save forfeiture of policy, run concurrently. Life & Casualty Ins. Co, of 
Tennessee v. Wheeler. (Ky.) 

§ 368. —— PAID UP POLICY OR VALUE. 

In general. 


( 
368(1)—Under life policy giving insured, on lapse of policy for nonpayment. of premium, 
option to receive cash surrender value of policy, paid-up nonparticipating insurance, or 
term insurance for face value of policy, where insured, on nonpayment of premium, 
requested and received paid-up no pptetanpating insurance, recovery under policy on death 


of insured was limited to such paid-up coverage. Where insured under life policy chose 
to receive paid-up nonparticipating insurance on lapse of policy for nonpayment of 
premium, new transaction was binding under clear terms of original contract, and there 
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was no question of waiver or want of consideration for such new agreement. weaned 


v. Equitable Life Assur. Soc. of the United States. (Ala.) 


§ 370. ACTIONS. 

370—In action on policy providing death and disability benefits for single premium, evidence 
held to sustain plaintiff’s contention that one-fifth of premium was or should have been 
allocated to life feature, especially since insurer, by concealing or neglecting to make 
allocation, could not be permitted to evade statute forbidding forfeiture for nonpayment 
of premium until accumulated reserve has been used for extended insurance. Givens v. 
Washington National Ins. Co. (La.) ‘J 

370—In action on life policy, insurer’s answer ‘alleging misrepresentation in application for 
reinstatement as to health, and alleging that insurer was induced by representations to 
reinstate policy, held to set out elements of fraudulent misrepresentation sufficient to 
raise an issue. Petty v. Pacific Mut. Life Ins. Co. of California. (N. C.) 

370—Insured’s administrators seeking to recover proceeds of life policy on theory that insurer, 
having notified insured as to date of expiration of extended insurance, was estopped from 
showing different actual expiration date, had burden of establishing that insured failed 
to exercise one of other options available to him with resulting damages, or that he 
failed to procure reinstatement of icy. Evidence of insured’s administrators seeking 
to recover proceeds of life policy held insufficient to establish that insurer which had 
informed insured, after expiration of policy, that extended insurance would expire on May 
12, 1933, was estopped after insured’s death on March 21, 1933, from showing actual 
expiration date of March 12, 1933, especially where insurer had subsequently notified 
insured of correct expiration date. Stern et al. v. Equitable Life Assur. Soc. of the 
United States. (N 

370—Evidence held to support judgment for beneficiary on life policy ‘on ground that soliciting 
agent to whom proof of disability was made, to keep policy in force under premium waiver 
provision. was clothed with apparent authority to act for insurer in receiving proofs 
required by policy. New York Life Ins. Co. v. Riggins. (Okla.) 

370—In actions on industrial life policies, evidence that insurers’ agents received premiums 
and wave receipts weekly for 3 months after full payment of premiums in arrears for 
3 weeks, that insurers retained premiums and made no demands for proof of insured’s 
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good health, held to support finding that insurers waived right to demand such proof 
as condition to reinstatement on nonpayment of 3 weeks’ premiums. As respects con- 
ditions in life pone for revival of policy after lapse for nonpayment only on ‘proof of 
good health, where no provision for method of proof is set forth, burden to cass 
evidence. of good health does not rest upon insured, and failure to do so will not as *, 
matter of law defeat an attempted revival. McGine v. State Mut. Ben, Soc, (Pa,). 

370—In insurer’s suit to cancel reinstatement of life policy, variance arising from ea 
of proof of allegation that insured remained in bed for a week after a certain illness held 
immaterial. Where insurer’s suit for cancellation of reinstatement of life policy on 
ground of insured’s misrepresentations was governed by Rhode Island common law, insurer 
was not required to proye that matter misrepresented contributed to insured’s death, and 
submission of such question to jury was not required. Insurer by offering to pay insured’s 
successors’ net paid-up value of life policy at time of lapse and all consideration received 
subsequent to lapse with interest on such items tendered all that was required to entitle it 
to cancellation of reinstatement of policy on ground of fraud. Insurer held not barred 
by laches from maintaining suit for cancellation of reinstatement of life policy because 
suit was not brought before insured’s death, where insurer had no notice of fraud 
on which suit was based until subsequent to death. Columbian Nat. Life Ins. 
Industrial Trust Co. et al. (R. I. 

370—In action on life policy, court held not authorized to disregard and enter judgment 
contrary to uncontradicted and unimpeached evidence of manager of insurer’s premium 
department that policy had lapsed on designated date for nonpayment of premium after 
application of automatic premium loans to extend policy, which testimony was corroborated 
by record evidence. Insurer’s action, in construing policy most favorably to continuance 
of policy in force by allowing automatic premium loan out of cash surrender value which 
policy had after application of loan, held not to support inference that loans were made 
under cash loan provision so as to keep available automatic premium loan as against 
eee contrary evidence of insurer. Great Southern Life Ins. Co. v. Dorough. 

‘ex 

370—Beneficiary, seeking to recover on lapsed life policy which insurer refused to reinstate, 
must show that insurer acted arbitrarily and capriciously, or in bad faith, that formal 
requisites were met, and that statements made by insured representing himself to be in 
good health were in fact true. In action on life policy on ground that insurer waived 
prompt payment of premium and that insurer wrongfully refused to reinstate policy, 
evidence held insufficient to take to jury issue of reinstatement, where insurer declined 
reinstatement on ground that risk had been declined by insurer’s “medical board,” insured 
did not compel reinstatement, and beneficiary produced no evidence to show that insured 
was in insurable condition when he sought reinstatement. Sullivan v. Beneficial Life 
Ins. Co. (Utah) “yee 1316 

370—Insured to whom insurer wrote letter stating that reinstatement of full benefits of life 
policy would be afforded if insured would return application with necessary amount of 
money would be presumed to have reasonable time within which to make remittance. 
Brown v. Mutual Life Ins. Co. of New York. (Wash.) ; aide 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—While forfeitures provided for in policy may be waived, contract is never created by 
waiver, and coverage of policy as defined by its terms must prevail unless denial of 
broader or different coverage is precluded by estoppel. Blanke-Baer Extract & Pre- 
serving. Co. v. Ocean Accident & Guarantee Corp. (Mo.) 

371—Insurance company should be allowed reasonable time in which to investigate bona 
fides of claim, and when it acts in good faith should not captiously be submitted to danger 
of being charged with waiver of its vente. Agerton v. National Council Junior Order 
United American Mechanics. (S. C.) eine 

371—Where conduct of .insurance company has been misleading, ordinary principles of 
election, estoppel, and waiver apply to preclude company from setting up forfeiture of 
policy. Jones v. Travelers Protective Ass’n of America. (U. S.) 

371—Beneficiary of life policy held not precluded from relying on waiver of prompt payment 
of premium on ground that by presenting to insurer application for reinstatement 
insured admitted that policy had lapsed, since to so hold would require insured to 
abandon his right under waiver or abandon his right to reinstatement. Sullivan v. 
Beneficial Life Ins. Co. (Utah) ; 

371—Provisions of life policy that premium payment shall not maintain policy in force 
beyond date when next premium is payable, that no alteration or waiver shall be 
valid unless made in writing and signed by officer. that only executive officer has power 
to make or modify any contract or to extend time for paying premium, and that premium 
payment made after period of grace is subject to evidence of good health satisfactory 
to insurer, could be waived by insurer, since such provisions were for insurer’s benefit. 
Sullivan v. Beneficial Life Ins. Co. (Utah) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Forfeiture clause in policy may be waived by insurer. such waiver may be established 
by its acts or statements. Sovereign Camp, W. O. W. v. Lee. (Fla.) . 

372—In action on certificate of a group policy of life insurance which had terminated prior 
to death of insured, defense that policy was forfeited for nonpayment of particular 
Premium held not to waive defense that contract. had terminated prior to death of 
employee, since although waiver may defeat a defense, a cause of action cannot be based 
on waiver. Shepard v. Metropolitan Life Ins. Co. (Mo.) 995 

372—Statutory requirement that encumbrances on‘ property insured ‘by farmers’ mutual fire 
insurance company policy shall be expressed thereon could not be waived by insurer by 
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failing to return premiums paid after discovering the breach of such requirement, since 
insurer could not do by waiver what it was prevented from doing by statute. estern 
& Southern Life Ins. Co. v. New Madrid County Farmers’ Mut. Fire Ins. Co., Inc. (Mo.) . 1066 
372—Any provision as to forfeiture in policy may be waived. Conditions precedent in a 
policy may be waived. Welch v. New York Life Ins. Co. (S. C.) 1622 
372—Provisions and conditions respecting occupancy of premises insured, like others inserted 
for insurer’s benefit, may be waived by insurer or estoppel may be created. Carolina 
Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 
372—Insurer’s acceptance of premiums on life policy, providing for disability benefits, after 
knowledge of facts sufficient to put it on inquiry as to breach of condition that policy 
should be delivered to insured in good health, held to confirm policy as written and not 
to widen coverage of age | so as to entitle insured to disability benefits for disease 
oriquets prior to date of policy, contrary to provisions of policy. Bankers Life Co. 
of Des Moines, Iowa v. Sone et al. (U. S. 
§ 373. LIABILITY OF INSURER TO ESTOPPEL 
STATEMENTS OF OFFICERS OR AGENTS. 
(2). Certificate of medical examiner. 
373(2)—Under Iowa statute, certificate of health issued to insured by medical examiner 
estopped insurer from therefter asserting that insured was not in good health as required 
by policy at time of delivery of policy, in absence of showing that insured procured 
certificate by fraud, and hence insurer could not obtain cancellation of policy after 
insured’s death on ground that insured was not in good health at time of delivery of 
nolicy. Mutual Life Ins. Co. of New York v. Cunningham et al. (U. S.) ........ 
374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
375. —— IN GENERAL. 
(2).. Nature of agency. 
375(2)—In action on accident policy containing clause that no agent should have authority 
to change or waive provisions of pomy. say waiver of provision or condition requiring 
insured to be temperate in use of intoxicants held binding on insurer where made by 
officer of insurer’s general agent. A general agent vested with full authority to consum- 
mate a contract of insurance has power to waive conditions and forfeitures, although 
policy contains express limitation of authority of agent to bind insurer by waiver of 
conditions which are set out in policy. Mayfield v. Fidelity & Casualty Co. of New 
vere. CGR) ...... ‘ rcs. ee 
375(2)—Fire insurance compa having authority to 
effect fire insurance, countersign and issue policies, and collect premiums, had authority 
to consent to insured’s transfer or assignment of policy to another, without procuring 
insurer’s written consent indorsed on policy, and agent’s consent was binding on insurer. 
Z€tna Ins. Co. of Hartford, Conn. v. Robinson et = (Ind.) ; Se iia iia At 
375(2)—Soliciting agent who knew that insured was under 16 years of age at time of issuance 
of automobile liability policy held authorized to waive provision that policy did not cover 
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automobile being driven 7 epee under age fixed by law or under 16 years of age, as 


regards right of party injured by automobile which was being driven by 15 year old insured 
who was unaccompanied. Great American Indemnity Co. v. Mize. (Ky.) cae .. 720 
375(2)—Local agent has authority to waive condition of policy of mutual ins 
Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) 5 ; 1063 
§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). | In general. 
376(1)—Provision of by-laws of mutual company that policy should be void if additional fire 
insurance was procured could not be waived by soliciting agent where insured in applica- 
tion agreed to be bound by conditions of by-laws and that company would not be bound 
by act of agent restricting its right. Where by-laws of mutual company provided that 
agent should have no authority to bind company by any contract, insured agreeing in 
a for fire policy to be bound by by-laws held not entitled to reformation of 
policy so as to permit additional insurance in conformity with agreement with agent, 
where contrary to provisions of by-laws. Lohr v. Farmers Alliance Ins. Co. (Kan.)....1036 
376(1)—Life policy which provided that premiums were payable at insurer’s home office or 
to authorized agents, that failure of agent to collect premiums would not relieve insured 
from obligation to pay, and that agent could not waive terms of policy or extend time 
for payment of premiums, lapsed for failure to pay premiums within grace period, 
a: cnet —— were ant come to Some office in reliance on instructions of 
clerk in district office that agent would call to collect. Martin v. 
Life Ins. Co. of Boston, Mass. (Mich.) eee : . a 
376(1)—Foreign insurer’s cashier in charge of branch office with power to collect and receipt 
for premiums and deposit them in local bank and to issue short form application for 
reinstatement of lapsed policies held empowered to exercise authority of executive 
officer within life policy and time extension agreement forbidding waiver except by such 
officer, and hence insurer was bound by cashier’s conduct in accepting check in payment 
of overdue extension fees. Gibralter Colorado Life Co. v. Taylor et al. (Tex.) . 1292 
376(1)—Provision that only certain officers and agents shall have power to waive conditions 
— — from effecting parol waiver. Home Ins. Co. of New York v. Roberts 
et al. ex. 
376(1)—Life potley provision on only certain zs insurer’s officers could extend time for 
payment of premium, or alter or waive conditions contained i i vali 
binding. Lamar et al. v. Aitna Life Ins. Co. (U. S.) os ay ee a 
376(1)—Failure of insured to pay renewal premium on due date lapsed accident policy as 
provided therein, notwithstanding soliciting agent’s agreement with insured that the policy 
should not lapse without notice in advance to insured, in view of policy provision expressly 
withholding authority from soliciting agent to waive any of provisions of policy 
Gannaway v. Standard Acc. Ins. Co. of Detroit, Mich. (U. S.) 4 3 : 
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(3). Knowledge or notice of limitation. 
376(3)—Provision in accident policy that change in contract could be effected only with 
approval of executive officer of insurer is valid and binding, and is presumed to be known 
to insured. Gannaway v. Standard Acc. Ins. Co. of Detroit, Mich. Ses 25 i 3 ad 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—-Where insurer was induced to issue life insurance policies by false personation of 
ostensible applicant by another, it did not ratify the contract by accepting premiums, rein- 
stating the policies after lapse, and making loans thereon, without knowledge of the fraud. 
Petaccio v. New York Life Ins. Co. (Pa.) 
377(1)—Insurer must have notice or knowledge of matters vitiating policy, if its acts, state- 
ments, or conduct are relied on to constitute waiver of such matters or estop it from 
oqperting them as defense to action on policy. Taylor v. Home Life Ins. Co. of America. 
. What constitutes knowledge or notice in general. 
377(2)—In action on life policy falsity of answer in application, that applicant was not 
then insured by the same company, was waived where home office received premiums 
on previous policies held by applicant and kept records of all its policies. National 


116 


Life & Accident Ins. Co. v. Cummings. (Ala.) 1499 


377(2)—-Statement by president of corporation which owned property insured under fire 
policy containing sole ownership clause, to agent for insurer, that property had been 
conveyed by bill of sale as security for president’s personal obligation with clause stating 
that transaction did not involve corporation, held ineffective to convey actual notice to 
agent or insurer that corporation had transferred its title to property so as to preclude 
avoidance of policy for violation of sole ownership clause. Peoples Credit Clothing Co. 
v. Scottish Union & National Ins. Co. (Ga.) ...... crataraser ecu arate 

377(2)—Where industrial life policy containing provision that it should be void unless 
number of prior policy issued by insurer and in force was indorsed by insurer on policy 
did not contain indorsement of two preceding policies and agent who procured application 
for last policy signed by insured was same agent that collected premium from insured’s 
wife and previous policies were issued as result of applications obtained by unrelated 
agent who collected premiums from insured’s mother residing apart from insured’s wife, 
olicy which did not contain indorsement of previous policies held void, insurer’s liability 
Sine limited to return of premiums. Taylor v. Home Life Ins. Co. of America. (Pa.) 

377(2)—Insurer’s issuance of life policy, containing provision for disability benefits, on 
application stating that insured was in good health, had never had syphilis, and that 
blood test was negative, with knowledge that sight of one of insured’s eyes was failing, 
held not waiver of condition of policy that no liability should be incurred until policy 
was delivered to insured in good health, so as to preclude avoidance of policy because 
insured was afflicted with syphilis at time of delivery of policy. Bankers Life Co. of 
Des Moines, Iowa v. Sone et al. Fe Ge ve sso oe bg 

(3). Facts putting insurer on inquiry. 

377(3)—Insurer’s receipt of premium on life policy, containing provision for disability benefits 
without investigation, after knowledge that insured’s mental health had failed in addition 
to disability of eye known to insurer at time of issuance of policy, and that condition 
of insured might be due to paresis, held waiver of condition of policy that no liability 
should be incurred until policy was delivered to insured in good health, precluding 
avoidance of policy because insured was afflicted with syphilis at time of delivery 
thereof. Bankers Life Co. of Des Moines, Iowa v. Sone et al. (U. S.) ; 1 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. : 
378(1)—Actual knowledge, of agent writing fire policy containing sole ownership clause, of 
existence of bill of sale to secure debt transferring title of insured property, will be 
imputed to insurer so as to preclude avoidance of policy for violation of sole ownership 
clause. Peoples Credit Clothing Co. v. Scottish Union & National Ins. Co. (Ga.) 
378(1)—Evidence that person procuring fire policies was agent of insured and not subagent 
of insurer precluded recoverey on policies which were void for misrepresentations as to 
ownership of insured property, since insurer was not bound by information as to owner- 
ship which insured gave person procuring policies. Kobzina v. Empire State Ins. Co. 


378(1)—Only where insurer has no knowledge of falsity of answer in application and is 
willfully deceived by applicant can defense of misrepresentation be availed of, and only 
then if application be in writing. Where insurer’s agent knew or should have known 
that insured was an habitual drunkard and drug addict before issuance of industrial 
life policy, right of insurer to claim policy was void on ground that insurer did not 
make true and full answers in application as to health, habits, and occupation held waived 
in view of statute. Succession of Dekan v. Life Ins. Co. of Virginia. (La.). aaa 
378(1)—Where insurer’s agent learned from insured’s wife that insured was ill at time polic 
was issued, and thereafter insurer’s physicians made physical examinations of insured, 
who falsely answered questions pecgeustes Sy physicians which resulted in failure of 
physicians to discover fatal disease from which insured was then suffering, insurer held 
not estopped to cancel policy, since knowledge to agent was not knowledge to physicians 
and would not survive positive statements of insured to physicians that he was in sound 
health. Fortunato v. Metropolitan Life Ins. Co, (N. Y.) ‘ * 
378(1)—Knowledge of insurer’s agent, who was authorized to countersign and issue policies, 
of existence of other insurance on property at time of application for fire policy, —— 
insurer from setting up existence of other insurance as ground of invalidity in defense 
to action on policy. Willits v. Camden Fire Ins. Ass’n. (Pa.) ..... a 
378(1)—Knowledge by insurer’s state agents that premises partially destroyed by fire were 
vacant during interim between first and second fires held not alone to establish insurer’s 
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waiver of policy provision making policy void in case of vacancy for over 60 days. 
Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 

378(1)—Insurer held charged with notice that insured had cancer, though application stated 
that he did not, where cancer on insured’s head was in plain view of imsurer’s agent 
when he took application. Adams v. Lasalle Life Ins. Co. (fee) 

378(1)—Where applicant requested agent to cancel automobile liability on certain coupe, 
and to write similar policy on sedan belonging to different perecn, and agent represented 
that such coverage could be obtained by indorsement on old policy, agent’s knowledge as 
to ownership of sedan became knowledge of insurer, precluding insurer from escapin 


liability on such indorsed policy on which name of erson designated as owner ha 
not — Miller et al. v. United Pacific Casualty Ins. Co. (Wash.) 
. ature 


( of agency and authority of agent. 
378(3)—Insurer which made group patron to which group disability policy was issued agent 
of insurer in adjustment of claim made by insured employee held bound by knowledge 
of group patron that no premiums had been paid on — after designated date and 
that policy had lapsed as to insured employee after that date. Equitable Life Assur. 
Soc. of the United States v. Foster. {Ala.) aha : sycee Pag stat 
378(3)—Notice to insurer’s soliciting agent of facts material to risk held imputable to insurer 
so as to bar insurer from setting up falsity of representations contained in application 
for life policy as defense to suit on policy. American National Ins. Co. v. Mays. (Tex.) 
378(3)—Information acquired by soliciting agent of insurer in taking application for insurance, 
notwithstanding that such agent was by express terms of policy denied authority to make, 
alter, or elieiee contracts or waive forfeiture is imputed to insurer. Adams v. 
Lasalle Life Ins. Co. (T 
§ 379. INSERTION OF F 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Generally where facts sought to be elicited by application for insurance have been 
truthfully stated to its agent, but by his fraud, negligence, or mistake are misstated in 
the application, insurer cannot, after accepting premium and issuing the policy, set up 
such misstatements in the application in avoidance of its liability, where the agent is 
acting within his real or apparent authority and there is no fraud or collusion of insured. 
Security Ben. Ass’n v. Farmer. (Ark.) .. 
379(1)—As respects validity of automobile theft 
insured or mortgagees and was made out at 
named in policy and was relied on by insurer, any statements which were erroneously 
written into policy by imsurer’s clerk could not be binding on insured or mortgagees. 
Siegel et al. v. Motor Vehicle Casualty Co. (TIl.) ‘ : ca tinh hese ae as 
379(1)—Where insurance agent was acting within her authority in preparing application for 
automobile collision insurance, her insertion of false answers without applicant’s 
knowledge or fault did not prevent recovery. Celina Mut. Casualty Co. v. Boldridge. 
(Ind.) Pn oa i steht kee. i Pe ete tins, ctiak tees onc nig ee oe eee 
379(1)—In action on farmers’ mutual fire policy, under evidence that on preparation of appli- 
cation by insurer’s soliciting agent insured answered all questions truthfully, that insured 
signed application, without reading it, that application represented that stovepipes in 
buildings covered led into brick or cement chimneys, and that application also bore state- 
ment of agent that he had inspected all pipes and chimneys, insurer held estopped to set 
up falsity of statements in application as breach of warranty. Insurer is estopped to 
claim as warranty application made out by soliciting agent with knowledge of relevant 
facts. Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) ee hase eens 
(4).. Life and accident insurance. 
379(4)—Illiterate insured who signed application for health and accident policy without effort 
to be informed of its contents, and who thereafter received and retained policy, held 
bound by term of policy. Insured, who accepted accident and health policy, paid number 
of premiums thereon, and finally sued for its enforcement, held not entitled to set up 
fraud of agents of insurer in procuring application. Curry v. Washington National 
Ins. Go, (Ga.) ........-. 
379(4)—Life policy issued purs it 
agent that he had drawn disability allowance from United States government and had 
been treated for high blood pressure, held void. where agent in applicant’s presence 
answered questions as to prior disability compensation, treatment, and disease in negative, 
and applicant in agent’s presence and at his request signed application without reading 
or requesting agent to read it, notwithstanding representations were not fraudulent, 
since representations were “material.” Knowledge of insurer’s agent that representations, 
made in written application for life policy signed by applicant, were false, could not be 
imputed to insurer, since insurer had right to rely upon statements and representations 
contained in application. Inman v. Sovereign Camp, W. O. W. (N. C.) 


379(4)—Where minor applicant truthfully stated the facts concerning past and present physical 
condition and submitted to physical examination life insurer held not entitled to defeat 
action on policy because soliciting agent’s interpretation of such statements was more 
favorable than facts warranted and such interpretation alone was written by agent in the 
application. Texas Prudential Ins. Co. v. Beach et al. (Tex.) 


379(4)-——Fact that examining physician, who was insured’s family physician, was also insurer’s 
agent, did not estop insurer from canceling life policy because of false representations of 
insured’s health made with knowledge of physician, on theory physician’s knowledge was 
imputed to insurer, since circumstances plainly indicated physician would not reveal actual 
facts to insurer. Fact that insurer before accepting insured’s application for life policy 
aceuired knowledge that insured in some respects was probably not good insurance risk, 
and imposed higher rate because of such fact, did not prevent cancellation of policy 
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because of fraudulent representation as to insured’s health, where insurer did not have 
full information as to a and extent of insured’s disability. Reserve Loan Life Ins. 
Co. v. McCoy. (U. 

379(4)—Where insured ae to agent writing renewal of health and accident ‘ policy that 
there had been no changes in his health, address, or the like, insured was bound by answer 
written by agent in application which was identical with answer to — ae in 
old policy. , Ben. Health & Accident Ass’n v. Alley. (Va.)... 

5). Good faith of insured. 

379(5)—_ Signature of epplicant, who was able to read and write, on application for life policy 
held conclusive proof, in absence of fraud, that applicant read application. Party gening 
application for life policy containing false statements without reading it is guilty 
actual fraudplent misrepresentation to insurer, where signature has not been induced by 
fraud. Metropolitan Life Ins. Co. v. Lodzinski et al. aD 

379(S)—Where applicant requested agent to cancel automobile liability policy on coupe and 
write similar policy on sedan owned by different person, but agent had transferred 
original policy from coupe to sedan without changing name of owner, warranty of uncon- 
ditional ownership contained therein held not to invalidate policy, since there had been 
ne, ingent by applicant to deceive it. Miller et al. v. Vanes Pacific Cane Ins. Co. 

ash ye 
(6). Effect of limitations on powers of agent. 

379(6)—Under accident and health policy providing that insurer was not bound by statement 
to or by agent unless written on application, insurer held not chargeable with statements 
or information given by es to agent soliciting application which were not written 
on application and included in policy. Curry v. Washington National Ins. Co. (Ga.) 

. Agency for insurer or insured. 

379(7)—One who procures another to obtain insurance for him thereby ordinarily makes such 
person a agent and assumes full responsibility for his acts. urcell v. Pacific Auto- 
mobile Ins. Co. (Cal.) 

§ 381. FORM AND wa UISITES OF EXPRESS WAIVER. 

§ 383. ORAL W ER. 

383—Provision that no candies or stipulation shall be waived except by written indorse- 
ment to policy is ineffectual to sory parol waiver by authorized ng acting within 
scope of authority. Home Ins. do. of New York v. Roberts et al. (Tex.) 


881 


1389 
§ 386. ——- WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 


386—Provision in life policy and in agreement extending time for payment < 
declaring that only executive officer could waive terms of contracts, held for benefit 


of insurer and could be waived either expressly or impliedly. Gieaher Catecade Life 
Co. v. Taylor et al. (Tex. 


-) 
§ 388. IMPLIED WAIVER. IN GENERAL. 
(1), In general. 

388(1)—Forfeiture clause in policy may be waived by insurer, and such waiver may be estab- 
lished by its acts or statements. Sovereign Camp, W. O. W. v. Lee. (Fla.) 

388(1)—Fire policy provision granting permission to make alterations, improvements, and 
repairs and to extend insurance coverage to such improvements held not waiver of clause 
rendering policy void in case of vacancy exceeding 60 days without insurer’s consent, as 
respects vacancy following first fire which rendered premises untenantable. Letter to insured 
from insurer’s state agents canceling fire policy after first fire under policy provision 
authorizing cancellation on 5 days’ notice held not admission that policy was still in force 
so as to constitute waiver of forfeiture for breach of vacancy clause, in view of fact that 
under vacancy clause policy was void only during vacancy and became operative again upon 


occupancy of premises. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.). 1083 


(2). Statements of officers and agents. 
388(2)—In action on fire policy by insured’s grantee, where loss occurred after execution 
of deed but before insured surrendered possession, provision making policy void on change 
of title held waived by local recording agent who told grantee transfer of policy was 
unnecessary until insured surrender possession, and that grantee would be ones 
until such time. Home Ins. Co. of New York v. Roberts et al. (Tex.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Under life policy providing for lapse thereof for nonpayment of premiums at 
expiration of grace period, insurer held not estopped to claim forforeiture for nonpay- 
ment of premiums because of failure of insurer’s agent, authorized to collect premiums, 
to collect them as agent represented he would in promise which was unsupported by 
consideration, since insured had burden to make timely premium payments. Zerilli v. 
Metropolitan Life Ins. Co. (Mich.) 
388(3)—-Grant of extensions of time to particular dates for premium payment and requesting 
insured to complete pending loan following insured’s application for restoration of 
policy conditional upon full payment of back premiums held not waiver of default by 
insurer or estoppel to claim it, where insured died without paying premium or completing 
loan subsequent to last extension date. Witegiom v. Equitable tite Assur. —_ of the 
United States. (U. , 


(4). Custom and course of dealing as to gupenet of premiums. 
388(4)—In absence of fraud, where insured makes effort to timely transmit life policy 
premium, substantial objection is required to defeat it as a payment when there are 
ge and conduct of insurer which would induce insured to omit to follow strict letter 
licy. Transactions occurring before as well as after payment of premium made 
withen t obtaining receipt as required by life policy provision may be looked to on question 
of insurer’s waiver as to manner of payment, or estoppel upon insurer to deny power 
in its agents to receive payment and issue receipt. Insurer which permitted its agents 
to occupy space in branch office and continually received premiums paid through such 
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agents, and issued official premium receipts for payments so made, held estopped to 
deny authority of- agents to accept premium payment for insurer which agents received 
and for which they gave temporar 
Huber v. New York Life Ins. Co. , 
388(4)—Insurer by acceptance of payment of monthly premiums about 3 weeks after their 
due date for more than 30 consecutive months, waived provision of health and accident 
policy that acceptance of past-due premiums should not constitute waiver, and could not 
escape liability on policy on ground that policy lapsed because of failure to pay premium 
on due date, where premium for month aan which insured was injured was tendered 
at about usual time of month under custom between parties. Commercial Casualty Ins. 
Co. v. Campbell. (Ga.) 647 
388(4)—lInsurer which customarily permits particular practice with respect to payment of 
premiums may not avoid policy on ground that premium payment conforming to such 
practice was not properly made. Grand Lodge Colored Knights of Pythias of Texas v. 
Carter et al. (Tex) cco anever weer 
388(4)—Essence of waiver of lapse of life policy for nonpayment of premium is a course of 
conduct on the part of insurer which reasonably leads insured to believe that lapse 
will not be exacted. Lamar et al. v. AStna Life Ins. Co. (U. S.) : 
(5). Guaranty and indemnity insurance, 
388(5)—Automobile liability insurer held not estopped to deny liability in suit by person who 
obtained judgment against automobile operator, on ground that automobile was not 
operated with owner’s consent, because insurer assumed defense of original action against 
automobile operator. Novo v. Employers’ Liability Assur. Corp., Ltd. (Mass.) 
388(5)—Where insurer desires to raise question whether liability anand is one covered by 
automobile liability policy, it should be done seasonably and before insured has been pre- 
judiced by delay. Generally, in absence of agreement of parties, issue of liability of auto- 
mobile liability insurer is one calling for preliminary presentation so that insurer’s right 
or duty to defend action for negligence against insured may be first determined and 
Declaratory judgment Act provides convenient procedure for determining question, 
Travelers’ Ins. Co. v. Greenough et al (N. H.) ; Pea attatet of 
388(5)—Whether insurer, on policy indemnifying subcontractor against claims for injuries 
sustained by others than subcontractor’s employees, by defending action against sub- 
contractor prejudiced or benefited the subcontractor, was immaterial as respects whether 
insurer waived provision excluding liability for claims based on accidents occurring in 
certain places. Insurer, which defended subcontractor in suit on policy indemnifying 
subcontractor against claims for injuries sustained by other than subcontractor’s 
employees, held charged with knowledge that accident on which suit was based occurred 
in a place within the exclusion clause of policy, as regards question whether insurer 
by continuing the defense waived the exclusion clause. Insurer on subcontractor’s policy 
indemnifying against claims for injuries sustained by persons other than subcontractor’s 
employees which continued defense of subcontractor unconditionally and without obtaining 
nonwaiver agreement after knowledge that accident occurred in a place within the exclusion 
clause of policy held precluded from setting up defense that accident was not covered 
in action against insurer after judgment was recovered against the subcontractor who 
became insolvent notwithstanding disclaimer after verdict in suit against subcontractor. 
Insurer on policy indemnifying subcontractor against loss from claims for injuries sus- 
tained by others than subcontractor’s employees could not complain of its own conduct 
extending the limitation of its original undertaking to include accidents suffered by a 
person within an elevator or hoisting device. O’Dowd v. United States Fidelity & 
Guaranty Co. (N. J.) ‘ ; san 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—- Insurance company may not claim forfeiture of a policy on grounds of facts known 
to such company’s agent to exist at time of making of the contract. Welch v. New 


1622 


without insurer’s consent is waived if property be such that parties must have contem- 
plated that it would not be occupied for some time, such as where building insured is 
under construction. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.)..1083 
(4). Condition as to other insurance. 

389(4)—Insurer, by issuing fire policy with notice of taking of another policy and thereby 
waiving right to forfeit policy under provision against additional insurance waived right 
to declare a forfeiture as to policy which was in effect a renewal or in lieu of additional 
policy. Home Ins. Co. of New York v. Young et al. (Tex.) 


(6). Knowledge of intent to violate conditions, ; 
389(6)—Soliciting agent who knew insured was under 16 when automobile liability policy 
was issued, waived provision denying liability where driver was under statutory age or 
under 16, and therefore plaintiff who had obtained unsatisfied judgment against insured for 
injuries when struck by automobile being driven by insured who was not accompanied by 
an adult. as provided by statute. could collect judgment from insurer, since agent must 
have realized that insured would drive his own automobile. Great American Indemnity 


Co. v. Mize. (Ky.) Fe itunten 
(9). Life and accident insurance. 
389(9)—Under Acts of 1934, application need not be attached to policy as a condition to 
its introduction in evidence in suit on policy, and medical examination is not essential 
as a prerequisite to defense of fraud on ground of willful misrepresentation of health of 
insured at time of application. Fox v. Life Ins. Co. of Virginia. (La.) 


389(9)—Where industrial life policy is issued without previous medical examination, state- 
ments made by insured as to age, physical condition, and family history are binding upon 


1856 





Topical Index 


insurer unless willfully false or intentionally misleading, regardless of whether application 
is oral or written. Kueppers v. Metropolitan Life Ins. Co. (Minn.) 1540 

389(9)—Alleged fraudulent misrepresentations of insured in obtaining policies were no 
defense to action under policies for disability, where insurer did not rely upon state- 
ments of insured and made thorough medical examination. Goldstein v. Equitable Life 
Assur. Soc. of the United States. (N. Y.) 

389(9)—Ordinary rule that contract conditioned upon existence of certain fact is unenforce- 
able if condition 1s unfulfilled, even though covenantee may have knowledge when 
making contract that tact is otherwise and condition cannot be complied with, is not 
applicable to life policies containing sound health clause, where insurer has medical 
examination of applicant for insurance made. Prudential Ins, Co, of America v. 
Kudoba et al. (Pa.) 

389(9)—-<Accident policy provision limiting insurance coverage to persons of certain age of 
which limitation insured was ignorant held waived by insurer issuing policy without 
application or inquiry as to age of insured to whom policy was issued by railroad wck<t 
agent at time insured purchased aoe ticket a tew moments before catching train. 
Travelers’ Ins. Co. v. Barker. (Tex.) 

§ 390. PAT OLI cy. ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—To constitute a ‘“‘waiver” by insurer of a provision of policy, there must be some affirma- 
tive act on its part, such as to induce insured to rest on well-founded belief that strict 
performance of condition claimed to be waived will be not be insisted upon, and mere 
neglect to insist upon forfeiture is of itself insufficient. Meyer v. National Fire Ins. Co. of 
Hartford, Conn. (N. D. 

390—Insurance which did not forfeit fire policy on eons, of additional insurance taken 
out by insured and thereafter issued another fire policy which was in effect when premises 
were destroyed rq~ right to forfeit policy under provision ee additional insurance. 
Home Ins. Co. of New York v. Young et al. (Tex.) oie bier hens : 

§ 391. ADMISSION OF LIABILITY ON POLICY.’ 

391—Insurer could not admit liability on fire policy in any sum and by so doing limit 
obligations thereunder, since, if liable at all, insurer was liable for full amount of loss 
up to extent of policy. National Union Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. 


(Ariz.) 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general, 
392(1)—Agreement extending time for payment of balance of premiums on life policy with 
understanding that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not “agreement as to policy contract” 
within statute prohibiting agreement as to policy contract other than that plainly expressed 
in policy issued, and did not render insurer liable on policy for which premium was not 
paid, on ground that acceptance of partial payment under agreement constituted waiver. 
Agreement extending time for payment of balance of premium on life policy with under- 
standing that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not required to be embodied in policy 
or made part thereof under statute, and hence insurer did not become liable on policy 
for which premium was not paid on ground that acceptance of partial payment under 
agreement constituted a waiver. Creagh v. Life Ins. Co. of Virginia. (Ala.) 
392(1)—Acceptance of quarterly life policy premium for which no official receipt was given, 
after forfeiture and contemporaneously with execution of application for reinstatement 
of policy, acceptance of medical examination fee, and giving of notice that subsequent 
premium would be due on certain date “if the policy be then in force,” held not waiver 
of forfeiture by insurer for nonpayment of eee Zerilli v. ~~ Life Ins. 
Co. (Mich.) . 297 
392(1)—Acceptance and retention of past- due premium on life policy, to bind ‘insurer, must 
be by person having proper authority. Lang v. Bowen, Supt. of Insurance of Ohio, et al. 
(Pa.) : 1598 
392(1)—Insurer by receiving amount of defaulted premium note held not to have waived 
right to treat life policy as lapsed, where payment was never approved at insurer’s home 
office as a payment removing default and where insurer and insured, subsequent thereto, 
took steps looking toward reinstatement of policy. Columbian Nat. —_ Ins. Co. v. 
Industrial Trust Co. et al. (R. I.) .1614 
392(1)—Insurer did not waive provision for forfeiture of life. policy — on failure to pay 
premium in full when due by general agent’s letter to insured which stated that home 
office had been requested to apply dividend of amount less than premium due, on such 
premium, and which directed insured to sign and return inclosed form authorizing such 
application with check to complete payment of premium. Provision for lapse of policy 
on nonpayment of premium is for benefit of insurer and may be waived. Lamar et al. 


v. ABtna Life Ins. Co. (U. S.) 1f 
392(1)—Where lapsed life policy could be reinstated only on proof of insurability of 
insured, insurer’s agent’s acceptance of premium payment held not “waiver” of require- 
ment of proof of insurability, even if agent had authority to waive such requirement. 
where acceptance of payment was mistake, made in_ignorance of insurer’s rigs under 


policy. Likly & Rockett Trunk Co. v. Provident Mut. Life Ins. Co. 

392(1)—Life insurer accepting within grace porter postdated check for premium held 
estopped to.deny that payment was made, where insured could have made payment with 
cash on hand plus amount he could have borrowed on policy. Life insurer accepting 
within grace period postdated check for premium would not be estopped to deny that 


payment was made, where insured subsequently committed suicide, on theory that insured 
might have terminated his life within grace period and credit represented by postdated 
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check not been extended, when date when insured finally determined to end life was 
unknown. John Hancock Mut. Life Ins. Co. vy. Mann. (U. S.) .. : 
392(1)—Actual a of past-due premium and receipt thereof by insurer without con- 
ditions attac constitute recognition of insurance contract as being in force. Sullivan v. 
Beneficial Life Ins. Co. (Utah) 
(7). Suspension of risk. 
392(7)—Letter from fire insurer to insured stating that past-due premium instalment 
had not been received and requesting remittance without delay without referring to 
suspension of liability during time premium was unpaid would be sufficient unconditional 


demand for payment to waive condition of policy and note that company should not be 
liable for loss 


occurring while premium payments wer id. me Ins. Co. 

v. Westerfield. (Ky,) P pay s e due and unpaid. Home 
392(7)—Under ——— that policy will be suspended on nonpayment of premium note at 
maturity, collection and retention of proceeds of note after period of suspension ordinarily 
renders insurer liable for loss occurring during period of suspension where insurer knows 
of loss prior to collection. Where fire policy provided that payment of overdue premium 
note and retention of proceeds by insurer after suspension of policy should not be 
construed as a waiver of any condition therein, insurer > accepting proceeds of premium 
note after suspension of policy did not waive right to insist upon nonliability. Insured 
may contract that acceptance and retention of premium by insurer after suspension o 
policy for nonpayment of premium shall not constitute a waiver of suspension because 
of nonpayment nor render insurer liable for loss during that period. Under fire policy 
providing that payment of premium note after suspension of policy should not be con- 
sidered as waiver of any condition thereof, where insurer denied liability on policy after 
notice of loss of part of insured property from fire occurring during suspension of 
policy for nonpayment of premium, subsequent acceptance of premium by insurer revived 
policy as to property not destroyed by fire, but did not waive insurer’s right to claim 

nonliability for loss. Meyer v. National Fire Ins. Co. of Hartford, Conn. (N 

(8). Demand and acceptance after injury or death of person insured. 

392(8)—Insurer which, with knowledge of death of insured, retains premium payment with. 
out which liability would not attach, is estopped to deny liability, but insurer may avoid 
estoppel by promptly returning premium on coming into knowledge that death preceded 
payment. Insurer which retained premium payment allegedly made after insured’s death 
on death benefit certificate which insured all immediate members of a family, could not 
escape liability on ground that liability on certificate continued as long as member of 
family lived, and that insurer was therefore not estopped to deny liability because of 


lapse of certificate prior to insured’s death, where certificate specifically provided that 
insurer would pay “death benefits on the death of one member only.” 
Service Union Co. v. Mascarenas. (Colo.) oe 
392(8)—Insurer’s mailing of premium notice to insured after his death held not to affect 
right of insurer to cancel policy for misrepresentations in application. National Life & 


International 


Accident Ins. Co. v. Gordon. (Ga.) ; Wad cis 5 a pea ka RD yi 
392(8)—Where foreign insurer, in consideration of monthly payments, extended time fo 
payment of premium on life policy, and insurer’s local cashier, knowing of insured’s 
death, received check bearing notation that it was for certain monthly payments and 
deposited check in bank, insurer held to have waived forfeiture, if any, and was estopped 
to urge forfeiture for delinquency in payments; cashier’s conduct being tantamount 
to acceptance of check in payment, even though cashier wrote letter to insured inclosing 
short form application for reinstatement_and saying that proceeds of check were being 
held in trust. Gilbralter Colorado Life Co. v. Taylor et al. (Tex.) eeRar 
(10). — Retention and enforcement of note. 
392(10)—Insurer could not retain premium note and at the same time take the benefit of 


174 


1292 


of a 
cancellation of life policy. Missouri State Life Ins. Co. v. Langreder. (U. S.) ......1485 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. : 
397—Where insured settled claim under fire policy with father, who was named as_ insured 
and vendor in policy, knowing that title to property was in son, ignoring rights of 
vendees who had purchased insurance, and knowing that insurance was payable to vendor 
and vendees according to respective interests in property, vendees held entitled to recover 
full amount of policy, in view of evidence that actual loss_was greater than amount of 
settlement and amount of policy. National Union Fire Ins. Co., Pittsburgh, Pa. v. 
Epstein et ux. (Ariz.) k 5 Paha , ‘ : 
397—Where fire policy issued by mutual company provided that omar would not be bound 
by any act or statement of agent restricting its rights, conduct of investigator and 
adjuster in allegedly attempting to nage settlement of loss held not to constitute 
waiver of provision of policy requiring forfeiture because insured had obtained additional 
insurance. Lohr v. Farmers Alliance Ins. Co. (Kan.) Bic in Vewwens 
$ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. yr 
400—Where foreign life insurer which broadcast advertising program over Colorado station 
under contract whereby radio company forwarded to insurer all inquiries, insurer 
delivering policy to applicant in Colorado was “transacting business” in Colorado, so 
that statutory provision rendering policy incontestable after two years became part of 
olicy notwithstanding provision of policy rendering it contestable for fraud. Union 
ut. Life Co. of Iowa v. Bailey. (Colo.) ............-.. Ce a aes 
400—Incontestable clause in life insurance policy must be as favorable to insured as the 
statute, and no other exceptions are permitted than failure to pay premiums and military 
and naval service in time of war. Statute soquiring life insurance policy to contain incon- 
testable clause applies to all contracts which life insurance companies are given power to 
issue, including life insurance policy with provision for disability benefits. — Liability of 
insurance company for disability benefits under life insurance policy providing that it 


1858 





Topical Index 


should be incontestable after one year, except for nonpayment of premiums and except 
as to provisions and conditions relating to benefits in the event of total and permanent 
disability, etc., was incontestable after expiration of the incontestability period because 
of alleged fraudulent answers to questions in application as to existence of diseases. 
Guardian Life Ins. Co. of America v. Barry. tind.) 1515 
400—Clause making life policies incontestable after one year except for nonpayment of 
premiums, and statute requiring provision making life policy incontestable after two 
years, except for nonpayment of premiums and violation of conditions relating to naval 
and military service, held not to prevent insurer from contending that insured’s death 
was result of murder and hence was expressly excluded from double indemnity clause. 
Werner v. State Life Ins. Co. of Indianapolis. (Ind.) 1 
400—Purpose of an incontestable clause in life policy is to set matters of defense, except 
nonpayment of premiums, at rest after specified time mentioned in policy. Where dis- 
ability contracts attached to life policy had become incontestable at time of insured’s 
alleged total permanent disability, insurer held not precluded from showing that insured’s 
alleged total and permanent disability was not result of bodily injury or disease 
occurring, or originating, after issuance of policies, as required for recovery under dis- 
ability contracts. Insurer may contend for limitation of coverage clause in life policy, 
although it cannot contest policy’s validity because of incontestable clause. Mills et al. 
v. Metropolitan Life Ins. Co. (N. C.) 
400—Term “incontestable” in life licy means indisputable, and amounts to agreement 
by insurer that no objection shall be taken to defeat policy on death of insured. Pro- 
vision in life policy supplemental agreement for total disability benefits, that supplemental 
agreement should be deemed to include policy provision relating to incontestability, 
except as to any provisions relating to disability benefits, held to mean that sup lementai 
agreement was incontestable —_ as to provisions a to disability benefits which 
furnished grounds for defense. ill for reformation of life policy supplemental agree- 
ment for total disability benefits which was incontestable except as to provisions relating 
to disability benefits which furnished grounds for defense would be dismissed, where 
bill did not base its prayer on any 
Life Ins. Co. v. Kelley et al. (N. 1253 
400—To avoid effect of incontestability clause in life policy, insurer must w 
period commence contest, either by instituting suit to avoid liability, or by filing answer 
in suit on policy. As respects question whelioe contest of validity of life policy is 
timely date of filing of bill in suit to avoid liability must be deemed_to be that stated 
in clerk’s indorsement, in absence of satisfying proof to contrary. Contest of validity 
of life poly by institution of chancery suit by insurer to avoid liability was not be 
until bill was filed. Insurer could not maintain suit contesting validity of life cole 
issued February 21, 1933, providing that it should be incontestable after it had been in 
force two years from date of issue, where only proof as to date of filing of bill was clerk’s 
indorsement that it was filed February 21, 1935, notwithstanding that subpoena was 


iconed ~— served on previous day. Metropolitan Life Ins. Co. v. Lodzinski et al. 


validity of policy might be contested and was discontinued by stipulation which provided 
that answer should be considered as contest of policy in any future action, insurer held 
entitled to contest policy in suit filed after period allowed to contest policy had expired, 
regardless of form of stipulation. Samson v. Metropolitan Life Ins. Co. (N. Y.) 
400—*‘Contest,” eooteugieeal by life policy containing incontestable clause, means legal 
contest by way of action brought or defense interposed in litigation. Incontestability 
clause of life policy will not prevent insurer from presenting defense of fraud in procure- 
ment of policy where insurer has once raised such issue. Mutual Life Ins. Co. of New 
York v. Kessler. (N. Y.) .... hnseiicnchen Vaile ey 
-Statutory provision that insurer is estopped from defending on ground other than 
fraud after receipt of three annual premiums on life policy held not to affect contestability 
of policy under incontestable provisions of policy and statute. T.ife policy remains in 
force until abandoned, reduced to judgment, or performed. and is not terminated merely 
hy death of insured. Under life policy providing that policy should be incontestable after 
it had been in force for two years from date of issue except for nonpayment of premiums, 
insurer held precluded from setting up fraud of insured in procuring policy in action 
on policy commenced subsequent to expiration of contestable period, notwithstanding 
that inenred died hefore expiration of such period. Richt of “contest”? which insurer 
hes under life policy before beginning of incontestability held to contemplate some 
affirmative or defensive action in court. wherein insurer and insured or his renresentatives 
or beneficiaries are parties. Under life policy containing provision that policy shall he 
incontestable by insurer after two years without reference to effect of death of insured 
hefore expiration of two-vear period, death of insured held not to -ffect running of 
contestable period. John Hancock Mut. Life Ins. Co. v. Snyder. (Ohio) 
400—Incontestability clause of life insurance policy did not bar insurer from showing that 
person who signed application and submitted to medical examination was not the person 
in whose name the application was made and the policy issued. Petaccio v. New York 
Rate Ind te Pay... 2 ee a ache 1581 
400—Where life policies provided that they should be incontestable after two years from 
date of issue except for nonpayment of premiums, insured could not claim that increased 
disability provisions which were subsequently attached to policies were no longer con- 
testable because incontestability clause included in policies was applicable to_ riders 
attached, where insurer expressly reserved defense of fraud by provision in application 
to effect that in case answers were untrue, disability benefits should be those in policy 
before change. Under life policy providing that it should be incontestable after one year 
from date of issue except for restrictions and provisions applying to double indemnity 
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and disability benefits, insurer held entitled after expiration of year from date of issue 
to rescind provisions for double indemnity and disability benefits because of fraud practiced 
in, procuring insurance. Mutual Life Ins. Co. of New York v. Stroehmann et al. 
XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 


§ 402. MARINE RISKS IN GENERAL. . . 

402—Policy insuring assured against liability as owner, managing owner, operative, and/or 
operating agent, charterer, carrier, warehousemen, stevedores, wharfingers, forwarders, 
or freighers as imposed by law, held not to cover loss Topuiting. from towage contract. 
Conners Marine Co. v. Northwestern Fire & Marine Ins. Co. (N. Y.) ..... ae 

402—Insurer under marine policy is not liable for loss due to inherent nature of goods or 
to delay unless such liability is expressly assumed in policy. Lanasa Fruit Steamship 
& Importing Co., Inc. v. Universal Ins. Co. (U. S.) 

§ 403. PERILS OF THE SEA. ‘ 

403—Under marine policy, insurer is not liable for loss of perishable goods which are wholly 
or partially deteriorated through delay in voyage, even though such delay was directly 
caused by perils of sea in absence of express assumption of such liability in policy. 
of cargo of bananas which became overripe and rotted while vessel was stranded held not 
“peril of the sea” within marine policy covering cargo where rider covering delays due 
to stranding was struck out of policy prior to the stranding. Warranty contained in 
marine —~ covering cargo of Eeeanes exonerating insurer from liability for damage 
by actual contact of sea water with articles damaged held to relate only to situations where 
there had been some ingress of water into vessel resulting in water damage, and did not 
exonerate insurer from liability for loss of cargo when bananas became overripe and rotten 
ae por. Lanasa Fruit Steamship & Importing Co., Inc. v. Universal 
ns. Co. (U. S. : ; én e Rs ve 

§ 411. COLLISION AND LIABILITY THEREFOR. 

411—Damages to ship, caused by negligence of insured’s ship which came into contact with 
third ship, which in turn came in contact with damaged ship, held not result of “‘collision’”’ 
within hull policy provisions, and hence insured could recover on property and indemnity 
policy which expressly excluded indemnity for damages caused by collision covered by 
ordinary hull policy. United States v. American Ins. Co. of Newark, N. J. et al. (U. S.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. SITUATION OF PROPERTY INSURED. 

419—Where fire policy stated that insured personalty was usually located in Brown oounay. 
Wis., insured held entitled to recover for destruction by fire of such personalty while 
located within Brown county, although outside of city of De Pere, notwithstanding 
that policy gave insured’s address as within city of De Pere. Wright et al. v. Wrights- 
town-Morris Farmers Mut. Ins. Co. (Wis.) ves 

$ 421. FIRE. se : 

421—Policy insuring against loss by fire covers every loss, damage, or injury proximately 
caused by fire and every loss necessarily following directly and immediately from such 
peril or necessarily from judicially admissible and surrounding circumstances operation 
and influence of which could not be avoided. To constitute “loss by fire” within insurance 
policy, identical property insured or part thereof need not be consumed, burned, or 
even ignited, but loss directly resulting from ignition or burning or from bona fide 
efforts, justified by circumstances, 
Fidelity & Casualty Co. (Conn.) 

$ 424. ACCIDENT. 

424—Loss of truck, due to collision and upset caused by fire, is within clause “excluding 
damage by fire” in policy insuring against loss of truck caused by collision or upset, 
excluding damage by fire. Loss of truck, destroyed by fire after veering from highway 
and plunging down embankment when driver became frightened and lost control as result 
of outburst of flame in cab, held “damage by fire” within clause of policy insuring 
against loss of truck by collision or upset, “excluding damage by fire;’’ such flame being 
“hostile fire,” though it did not actually damage truck. Fogarty v. Fidelity & Casualt 
Co. (Conn.) JEP OE LEAR ACR ope ie # as aes 

424—Under policy insuring truck owner against loss or damage directly resulting from 
collision or upset, insured held entitled to recover for loss sustained when truck was 
caused to turn over, slide upon its side against concrete highway marker, and then strike 
against tree, where truck immediately burst into flames, notwithstanding seller of truck 
had obtained fire policy on truck. 
(Mo.) . 

§ 425. THEFT. 

425—-Where policy indemnified against robbery within premises only if custodian and another 
employee were then on duty, evidence that custodian entered store alone and that another 
employee came to store, which he could not enter, about ten minutes later after safe had 
been opened and while robbery was in progress, established failure to comply with policy 
requirements and precluded recovery thereon. Insured’s good intentions and admonitions 
to custodians that they should never be in grocery store alone, and fact that custodian 
had never gone into store alone prior to robbery held not to justify recovery on robbery 
policy on ground of substantial compliance, where there was no employee in addition to 
custodian in store at time of robbery as required by policy. Where policy indemnifying 
oped robbery only if two persons were in charge of store provided that insurance 
should not be forfeited if unforeseen contingency prevented performance of condition, 
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custodian’s act in directing other employee to take messenger boy to his home and to 
return to store in ten minutes was not an unforeseen contingency within such provision. 
Goldberg v. Central Surety & Ins. Corporation. (Kan.) 1759 

425—Under burglary policy indemnifying insured for felonious abstraction of propert 
premises by person making felonious entry by force and violence which should leave 
visible marks on exterior of premises, insurer held liable for merchandise stolen, where 
screen doors on insured’s store were opened by a screwdriver which made indenture half 
the size of a 5-cent piece, and merchandise was taken by boys who subsequently pleaded 

ilty of qe and entering. Stamey’s, Inc, v. Travelers Indemnity Co. of nh, 

onn, N. a civ haw gn Ree <a hee ee 

425—Insurer held not liable for burglary of inner compartment of safe while outer door 
was open under express terms of burglary policy which, as written indemnified against 
burglary of safe while duly closed and locked by at least one lock, Provision of policy 
insuring against burglary of safe, which did not require breaking into both safe and 
compartment, did not negative requirement that safe, as distinguished from compartment 
thereof, had: to be burglariously opened at a time when it was duly closed and locked. 
Charada Inv. Co. v. Trinity Universal Ins. Co. (Wash.) ; 1145 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Where peril specifically insured against sets other causes in motion which, in unbroken 
sequence and connection between act and final injury, produce final result for which 
insured seeks to recover under policy, peril insured against will be regarded as proximate 
cause of entire loss, so as to render insurer liable for entire loss within limits of policy. 
Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) ; ‘ 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—In action by purchaser from customer of gin company on fire policy insuring customers 
and purchasers against loss while cotton was stored on premises of gin company, pur- 
chaser, to recover, held not required to show that gin company was negligent in connec- 
tion with the fire where policy insured against any contingency for which gin company 
might be “liable,” since word “‘liable” signified a condition out of which a legal liability 
might arise. Pacific Fire Ins. Co. v. Murdoch Cotton Co. (Ark.) 

434—Lowering of floor of building necessitating discornection of electric main, removal 
of partitions, installation of columns and beams to carry floor above, and an addition in 
the rear of building, held to constitute “structural alterations’ and “extraordinary 
repairs,” within public liability policy requiring permission therefor by insurer and pay- 
ment of extra premium, in order to claim indemnity provided by policy. Hill v. 
Employers’ Liability Assur. Corporation, Limited. (Conn.) : , 3 1137 


434—-Under fire policy insuring against loss caused through work in conduct of business of 
operating automobile sales agency public garage, and automobile repair shop, insurer held 
not liable for loss sustained by insured who, while engaged in grinding feed for hire, caused 
gas engine to ignite, which ignition set fire to barn in which grinding was being done. 
cae? For Use of National Fire Ins. Co. of Hartford v. Hardware Mut. Casualty Co. 
(Ill. ; a ; ae ; ‘ . 1 


434—Where truck carriers’ liability policy did not originally cover theft, but was indorsed 
to give coverage for theft, with respect to the onside in which specified corporation 
and/or its subsidaries and/or affiliated companies have an interest, indorsement P } 
vision held to give theft coverage only to property belonging to corporations speci ed. 
Provision of indorsement to truck carrier’s liability policy “to pay final judgment for 
loss or damage to cargo while in the possession of and under the control of the insured 
held to cover loss or damage arising from any cause. Provision of indorsement to truck 
carriers’ liability policy ‘to pay final judgment for loss or damage to cargo while in the 
possession of and under the control of the insured” held to cover goods of shippers gen- 
erally. While provision, that indorsement to truck carriers’ liability policy was written 
“in pursuance of and is to be construed in accordance with” statute requiring theft cov- 
erage for carriage within state indicated intention to conform with statute, it did not 
indicate intention to limit coverage to statutory requirement rather than to extend it 
to losses from theft incurred in United States and Canada, as provided in policy in 
regard to other causes of loss. Provision of indorsement to truck carriers’ liability policy, 
that “nothing herein contained shall be held to alter, waive or extend any of the terms, 
conditions, agreements of said policy, except as provided htrein,” showed intention that 
theft coverage granted by indorsement should extend to losses incurred within geographical 
limits set forth in policy. Where truck carriers’ liability policy covered losses by causes 
other than theft in United States and Canada, indorsement adding coverage for theft 
would not be held to cover only losses within state where there was no such express 
limitation, though indorsement was headed “New Hampshire motor vehicle indorsement 
for common carriers of property for hire on the public highways,” and though it was 
provided that policy was written “in pursuance of and is to be construed in accordance 
with” statute requiring theft coverage for carriage within state. Barnard v. Old Colony 
we GO. Cite Te) ccs Ae op taads oat ae 

LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Under automobile liability policy providing that it should exclude obligation of insurer 
while automobile was rented to others or used for livery purposes or for carrying 
passengers for consideration, insurer held not relieved from liability for accident occurring 
on pleasure trip, where owner furnished automobile and personal services and companions 
jointly contributed his living expenses, since parties were engaged in common enterprise 
#7 adventure for pleasure. United States Fidelity & Guaranty Co. v. Hearn et al. én 

435—Insurer promising to issue automobile liability policy providing specific coverage held 
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estopped from relying upon contrary provisions of poli 

insured upon its receipt. Ames v. Employers Casualty L : 
435—Under liability policy covering coal truck, wherein insurer agreed to pay claims against 

insured for damages resulting from use of truck in transportation of materials, includin 

loading and unloading and to defend suits for damages, even if groundless, in name o' 

insured, insurer would be liable to defend only suits for damages resulting from main- 


172 


tenance or use of truck, as provided in policy. organ v. New York Casualty Co, (Ga.).1113 


435—Where, as occasion arose for filling an engagement, some member of orchestra would 
voluntarily drive his automobile carrying himself and other members and would receive 
4% cents per mile traveled, which allowance was made not to permit member driving 
automobile to make profit but to cover cost of operating automobile, member driving 
automobile was not carrying other members for “consideration” within exclusion pro- 
vision of automobile liability policy, but injured member obtaining judgment from 
driver could recover from driver’s insurer. Park v. National Casualty Co. (Ia.) 

435—Term “insured” in rider attached to automobile liability policy providing that policy 
was for benefit of insured only, and applied only as to accidents occurring in insured’s 
business involving automobiles not owned, leased, or hired by insured, held not to 
cover employee owners of automobiles used in employer’s business because omnibus 
provision of original policy extending benefits of policy to persons operating insured’s 
automobile, with insured’s consent, distinguished between “‘named assured’’ and “insured.’”’ 
Inclusion of name in list of insured’s employees whose automobiles were scheduled in 
nonownership indemnity rider attached to automobile liability policy held merely to 
designate employees for use of whose automobiles insured might incur liability to public 
and demand protection under policy, and did not entitle such an employee to protection 
against personal liability under judgment against him individually. mployee negligently 
injuring another person in automobile collision while driving his own automobile in 
employer’s business was joint tort-feasor with employer, and as such after satisfying 
injured person’s judgment, had no right of action against employer on liability policy 
issued to employer. Webster v. Inland Supply Co. et al. lit) 

435—Generally, policy, such as indemnity policy, cannot be extended to cover liability of one 
who is not a party thereto. Lincoln Park Arms ms Corporation, for Use of 


Schroeder v. United States Fidelity & Guaranty Co. (Ill. z 

435—Where subsidiary laundry sent motor-truck to parent laundry for installation of new 
motor at parent laundry’s garage, subsidiary laundry’s automobile liability insurer held 
not liable under omnibus clause for injury to child struck by truck ing used by 
employee of parent laundry in hauling trash from garage to dumping ground, since at 
time of accident truck was being = without knowledge or consent of owner. 


Stephenson v. List Laundry & Dry Cleaners, Inc. et al. (La.) ...... ; 
435—If insured owner of an automobile, expressly or by implication, gives his consent to 
another to take it on highway and there operate it, right of operator to indemnity from 
consequent loss exists even though vehicle be operated in manner, or by persons, or at 
times and places not authorized or even if such uses be forbidden by owner. Language 
of policy prescribed by compulsory motor vehicle insurance law cannot be construed as 
including in its indemnity a person who, lacking express or implied consent of an insured 
owner thereto, drives latter’s motor vehicle on public highway. Truck driver who drove 
truck on public highway without insured’s express or implied consent was not a “person 
responsible” for operation of truck within meaning of compulsory motor vehicle insur- 
ance law, and hence insurer was not liable for injuries caused by collision of truck with 
automobile on highway. Dickinson v. Great American Indemnity Co. et al. (Mass.) 
435—Under automobile liability policy having omnibus clause designating as additional insured 
operators of hired trucks or independent contractors, independent contractor hired to haul 
freight for insured held entitled to benefits of policy when judgment was obtained by 
third party injured through contractor’s negligent operation of truck, as against contention 
independent contractor had no cause of action because there was no privity of contract 
between insurer and independent contractor. Wilson v. Marshall et al. (Central Mut. 
Ins. Co. of Chicago, Garnishee). (Mich.) , ; Se eet d 
435—Tuberculosis resulting from lowering employee’s resistance hv frequent colds contracted 
from wearing of wet clothing in course of employment held “personal injury.” within 
employers’ liability policy, since term “‘personal injury,’’ when used in sense of “‘bodily 
injury’ may cover any Led effect upon the body, whether by violence or by disease. 
Blanke-Raer Extract & Preservine Co. v. Ocean Accident & Guarantee Corp. (Mo.) 
435—Repairing truck covered by liability insurance by placing motor and chassis in it did not 
make new truck not covered by policy. W. I. Anderson & Co. v. American Mut. Liability 
Ins. Co. of Boston. (N. C.) ss yield aed «oe as atch Se  uneciel cae 
435—Under Massachusetts law, Massachusetts automobile liability policy excepting from 
foreign coverage use of automobile for rental or livery purposes or carrying of passengers 
for consideration held not to cover insured at time of accident in New Hampshire, under 
evidence that insured drove back and forth between Massachusetts residence and place 
of employment in New Hampshire transporting fellow workmen who were under con- 
tractual liability to share operating expense. Under Massachusetts law, in construing 
automobile liability policy excepting use of automobile for rental or livery purposes or 
carrying of passengers for consideration, fact that insured and other occupants of auto- 
mobile share operating expense held not alone test of contractual liability on part of 
occupants, and occupant may be a “guest’’ even though he makes some contribution to 
expense of travel. Insured, who drove an automobile back and forth between Massachu- 
setts residence and place of employment in New Hampshire and transported fellow work- 
men who had contracted to share ating expense, held not engaged in “common enter- 
prise” with such workmen under laws of either Massachusetts or New Hampshire, as 
regards coverage of liability policy. Respecting question whether Massachusetts auto- 
mobile liability policy covered insured, who, at time of accident in New Hampshire, was 


1862 


1464 


1734 


199 


1129 





‘lopical Index 


transporting fellow workmen under contract to share operating expense, Massachusetts 
law held not to recognize any class of cases consisting of expense sharing and common 
enterprises between and distinct from those of gratuitious travel and those of carrying 
passengers for profit or hire. Maryland Casualty Co. v. Martin et al. (N. H.) 
435—Clause in automobile liability policy providing that coverage extended to uses authorized 
by person responsible for operation of insured’s automobile, whether or not particular use 
was authorized by named insured, held not to insure unauthorized use, but only use per- 
mitted by named. insured, phrase relating tu particular use not “authorized” by named 
insured signifying an unspecified use findably within an authorized use. Travelers’ Ins. 
‘o. v. Greenough et al. (N. H. : 
435—Expense incurred by insured in defending death action resulting from accident which 
occurred while insured was operating truck in business of company to which he had leased 
truck held not within coverage of automobile liability policy exempting insurer from 
liability while truck was used for rental purposes. Marx vy. United States Fidelity 
& Guaranty Co. of Maryland. (N. J.) pibas aes 
435—Insured chauffeur who was involved in automobile collision while driving his friends 
to their home after having been instructed by insured to find parking place and return 
in an hour held to have been operating automobile with lasurets permission at time of 
collision within automobile liability policy, so as to justify recovery from insured by 
parties injured after judgment was obtained by them against chauffeur and execution 
returned unsatisfied. Rikowski et al. v. Fidelity & Casualty Co. of New York. (N. J.).. 
435—Under indemnity insurance policy, indemnifying linoleum seller against loss imposed 
by law for injuries to third persons during prosecution of seller’s work, insurer held 
liable to indemnify seller for judgment paid third person for injuries received when 
struck by linoleum in aisle of buyer’s market while linoleum was being transferred by sell- 
er’s employees from truck to stand of buyer. Small hand truck on which linoleum was 
being transferred by seller’s employees from automobile truck to stand in buyers market 
held not “draught vehicle,’’ within provision of indemnity policy excluding from coverage 
accidents caused by “automobile vehicle or any draught or driving animal or vehicle’; 
such “> excluding automobiles and vehicles drawn by horse, or other driving 
animal. 
435—Subcontractor’s employee held entitled to benefits of liability of insurer on policy as 
extended of another subcontractor which indemnified such subcontractor against claims 
for injuries sustained by “‘any person or persons” other than subcontractor’s employees, 
where employee was injured through negligence of insured subcontractor’s employee an 
such subcontractor became insolvent. O’Dowd v. United States Fidelity & Guaranty Co. 


. J.) 
435—Where son authorizedly using father’s automobile in employer’s business was involved 
in accident and injured party recovered judgment against son and employer which judg- 
ment was purchased by employer’s insurer in another’s name, employer’s insurer whic 
had undertaken defense of action against employer and son without reservation waived 
right to assert noncoverage either by virtue oc limiting provision or schedule and could 
a obtain reimbursement from father’s insurer. Miller et al. v. Motor Club Ins. Co. 


435—Automobile liability policy whose coverage was restricted to use of bus for transportation 
of tenants between designated apartments and neighborhood subway station held to 
cover use of bus for carriage of tenants other than tenants of designated apartments. 
Travelers’ Indemnity Co. v. Service Lines, Inc. (N. Y.) 
435—Provision that automobile liability policy should not cover automobile while used to carry 
passengers for a consideration is applicable only in case of accident occurring while 
transportation is being given contrary thereto, and violation thereof does not work 
forfeiture of 
| i 


and operating it for purpose authorized by owner was “legally using’? automobile within 
owner’s liability policy covering operation of automobile by those “legally using’’ such 
automobile. Whether accident is one “arising out of the operation” of public garage, 
within terms of owner’s policy exempting insurer from liability for damages caused by 
negligent use of automobile by garageman, depends upon circumstances of case, nature 
of transaction, its connection with business, and whether it is natural and necessary 
incident or consequence of the operation, though not foreseen or expected. Allen v. 
Travelers Indemnity Co. (Vt.) ...... en Sos ay ; 

435—Loan of automobile by minor owner who was not named as insured in automobile 
liability policy held not to constitute persons to whom automobile was loaned additional 
insured under policy providing that insurance would be available to any person operating 
automobile with premission of named insured or adult member of his household. Infant 
owning automobile held not in legal effect named insured under automobile liability 
policy where not so named in fact. Hinton v. Carmody et al. (Wash.) 

435—Injury to restaurant patron resulting from unjustifiable assault on patron by restaurant 
employee held “accidental bodily injury” within liability policy indemnifying against 
loss for bodily injuries suffered by persons not in restaurant’s employ as result of 
accident if caused by restaurant’s employees. Westerland v. Argonaut Grill (Great 
American Indemnity Co. of New York, Garnishee). (Wash.) 

435—Under automobile liability policy containing omnibus clause covering any one using 
automobile with permission of insured or adult member of his household, express 
permission need not be proved to render insurer liable, it being sufficient if facts 
reasonably tend to show that automobile was being used with implied permission of the 
insured. To support inference that one has implied permission to use automobile 
belonging to another for his own pleasure and purposes so as to be protected by automobile 
liability policy containing omnibus clause, there must be evidence tending to show a 
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course of conduct or practice known to owner and acquiesced in by him, or by some one 
having authority to give permission. Brochu et al. v. Taylor. (Wis.) 

§ 437. WRONGFUL ACTS OF INSURED. ; . 

437—Fourteen year old child, who contracted tuberculosis while employed in packing plant 
without statutory permit, held not “legally employed” within employer’s liability policy, 
and hence she was not within provision insuring employer against loss by reason of 
liability imposed for “personal injuries” to such of its employees as are “legally employed.” 
Child who attained 16 years of age while working in packing plant in which she had 
been employed without statutory permit held “legally employed” within employers 
liability policy in force during year child attained such age as regards insurer’s liability 
for disease contracted by child while so employed. Blanke-Baer Extract & Preserving Co. 
v. Ocean Accident & Guarantee Corp. (Mo.)... ; 


(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL, f 

438—Beneficiary held entitled, under public policy as declared in constitution, to recover 
on life policy for death of ieonred who was executed in Missouri following conviction 
for rape, where there was no provision in policy exempting insurer from liability to 
beneficiary if insured committed a crime for which he was executed. Progressive Life 
Ins. Co. v. Dean. (Ark.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

). n general. 

451(1)—Cheapness of premium presents no defense as to coverage or amount recoverable 
under accident policy. Reynolds v. National Casualty Co. (Mo.) es 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. = 

452—In determining meaning of word “within” in accident policy insuring against injuries 
resulting from wrecking of automobile within which insured was driving or riding, 
court would consider the whole contract. Accident policy insuring against injuries caused 
by wegcking of automobile within which insured was driving or riding as a passenger 
covered both driver and passenger. Insured who was injured when automobile on whose 
running board he was standing collided with another automobile could not recover under 
accident policy insuring against injuries resulting from wrecking of automobile within 
which insured was driving or riding, since insured was not riding “within” automobile; 
(Me) being used as the antithesis of ‘‘without.” Reynolds v. National Casualty Co. 

oO. 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Insanity held “sickness” within health and accident policy, though insured’s physical 
health was good. Requirement that, to be entitled to compensation under accident and 
sick benefit policy, insured be “confined” to his home, means inability to do work rather 
than physical inability to leave house. Insurance contract represents agreement between 
insured and insurer, and insurer may stipulate that liability depends upon insured being 
confined to his house, to his bed, or to a hospital, or any other lawful condition. 
Recovery on health and accident policy in which liability depends upon continuous 
“confinement to house,” where insured is not so confined, is allowed on theory that parties 
intended to express a degree of disability or incapacity, and hence necessary “confinement 
to bed” should mean another degree of incapacity or disability. Insured who was insane 
and absolutely disabled, but not confined to bed, held entitled to recover of health .and 
accident policy which conditioned insurer’s liability upon insured’s necessary confinement 
to bed, since purpose of clause requiring confinement to bed was to make certain of 
disability and to protect insurer against imposition, and clause expressed degree of 
ne necessary for recovery. Lewis v. Liberty Industrial Life Ins. Co., Inc. (La.) 

§ 456. EXTERNAL AND VISIBLE SIGNS OF INJURY. 

456—Under life policy indemnifyine against results of bodily injury effected through 
external, violent, and accidental means, but not extending to infection unless introduced 
through open wound, which must be caused by external. violent, and accidental means 
and be visible to unaided eye. insurer held not liable for death from traumatic lobar 
pneumonia allegedly caused when insured got his feet wet by slipping into puddle of 
water when helping to push automobile out of ditch. Flood v. Order of United Com- 
mercial Travelers of America. (Mich.) a Bate 

§ 462. VIOLATION OF THE LAW. 

462—Technical trespass or assault on body of another by insured while in state of partial 
intoxication, which assault was clearly intended as “horse play,” held not “crime,” 
within statutes, for purpose of construing provisions of policy excepting from accident 
— a resulting from violation of law. Mid-Continent Life Ins. Co. v. Dunning- 
ton. a. 

§ 464. INTENTIONAL INJURIES. 

464—Under policy providing for payment of benefits for accidental injuries, except for 
injuries intentionally inflicted, insured held entitled to recover benefits for blindness 
caused by blow in face struck by another, notwithstanding that blow was intentional, 
since blindness had not been intended and was an unforeseen and unusual result. Mid- 
Continent Life Ins. Co. v. Dunnington. (Okla.)........ 

464—Doctrine of associated words was not applicable to discover meaning of word “homicide” 
as used in accident policy insuring against loss of life and excluding homicide from 
coverage as against contention that other words and phrases included in same paragraph 
as “homicide” related only to circumstances which were brought on by some act of insured 
and such construction should be applied to homicide. Death of insured from gunshot 
wounds resulting from acts intentionally committed by armed men acting feloniously 
held to have resulted from “homicide” within noncoverage clause of accident policy 
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insuring soninss loss of life and excluding recovery for loss occasioned by homicide. 
v. Massachusetts Accident Co. (R. I.) 

464—In absence of any policy provision on subject, injury inflicted on insured by third 
person designedly and intentionally so far as actor is concerned, but without expectation 
or provocation of insured, is an “accident” as to insured and authorizes recovery under 
accident policy. American National Ins. Co. v. Garrison. (Tex.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. , 

466—Where insured sustained accidental avery for which he was paid and from which he 
had fully or substantially recovered when he sustained second accidental injury, insurer 
held liable for effects caused by second injury under accident policy insuring against 
effects resulting directly and “exclusively of all other causes” from bodily injury by 
accident, since quoted words mean that, if accident is shown to be cause of injury for 
which action is brought, insured can recover. Williams v. General Accident Fire & Life 
Assurance Corp., Ltd. (Kan.) ; 

466—Under accident policy providing that insurance should not cover disability caused by 
bacterial infection or disease, insured held entitled to recover disability benefits for 
incapacity resulting from accidental injury to knee, notwithstanding that injured knee 
became infected by tubercular bacteria; such incapacity resulting solely from “accidental 
bodily injury” within policy. Bellanca v. Travelers’ Ins. Co. (N. Y.) 391 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—-Beneficiary held not entitled to recover for insured’s death on accident policy providing 
for indemnity for death within 90 days of accident, in absence of evidence that death 
occurred within 90 days of accident which caused injuries. Brown v. Boston Casualty 
Co. (Mass.) ea ae etd ere Na eh a ae ian a eRe a ka 

467—Under policy providing for payment by insurer, in case of death of insured within 
30 days from date of accident, death of insured 90 days after accident held to preclude 
recovery by beneficiary. Policy providing for payment for death of insured arising out of 
accident should loss occur within 30 days from accident held not ambiguous as regards 
period of time fixed for development of result of accident and injuries. Crowe v. North 
American Acc. Ins. Co. (Tex.) 


XIII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 


§ 493. TOTAL LOSS. 3 

493—Liability of insurer’s assignee under fire policy which was not a standard form policy 
held not limited to cost of repair of insured engine on ground that policy was not a 
“value’”’ policy but a contract of indemnity, where master’s finding that fire resulted in 
total loss was approved by court and judgment was for fair cash value of engine at time 
of fire. Westchester Fire Ins. Co. v. Bringle. (U. S.) nia ; 
494. PARTIAL LOSS IN GENERAL. 

494—Measure of damages for partial destruction of dwelling under windstorm policy is 
difference in value immediately before windstorm and immediately thereafter, not to 


a amount of coverage shown in face of policy. St. Paul Fire & Marine Ins. Co. v. 
McRae. 


1019 


(1). In general. 

495(1)—Policy insuring loss sustained if machinery which insured had option to purchase 
under lease agreement were damaged or destroyed by fire, “said loss being the difference 
between the replacement cost * * * and the purchase price,” held not to cover damage 
to machinery in amount less than option price. Marshall Spinning Co. v. Travelers 
Fire Ins. Co. (Pa.) Suna , ik ihe ies cae 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Measure of recovery on fire policy for partial loss is to be determined by reasonable 
cost of restoring any property damaged solely by fire to as good condition as property 
was just before fire. amages to building so constructed that it had brick wall on three 
sides and wooden wall on fourth, where it abutted log house, caused by fire, heat, smoke, 
and water, and glass broken when log house burned, held “partial loss’”’ caused solely by 
fire, so as to permit recovery for reasonable cost of restoring damage caused thereby. 
Amount expended for repair of building damaged by fire, or difference in value of 
building before and after fire, held not proper measure of damages for loss sustained 
under fire policy. Under fire policy covering brick building which was so constructed that 
it had brick wall on three sides and wooden wall in part on fourth, where building 
abutted log house, recovery could be had for cost of erecting so much new brick wall as 
would be required to replace old brick wall, if any. which was between the brick and the 
log house and which fell or had to be taken down because of fire when log house burned. 
Under fire policy on brick building so constructed that it had brick walls on three sides 
but only wooden wall in part on fourth where it abutted log house, recovery could 
not be had for cost of entire new brick wall erected on fourth side after log house was 
burned, since new wall was not caused by fire, but resulted from way house was built. 
Under fire policy covering brick building so constructed that it had brick walls on three 
sides but only wooden wall in part on fourth, where it abutted log house, recovery could 
be had for damage to studding or laths and plaster attached to fourth side, and for 
reasonable cost of labor or material necessary to restore closets on such side which were 
damaged when log house burned. Great American Ins. Co. v. Crume. (Ky.) 1358 

§ 504. EFFECT OF OTHER INSURANCE. ; ; 

504—Under policy insuring truck owner against loss or damage directly resulting from 
collision or upset, insured held entitled to recover for loss sustained when truck was 


1865 





The Insurance Law Journal, Vol. 88 


caused to turn over, slide upon its side against concrete highway marker, and then 
strike against tree, where truck memenetey burst into flames, notwithstanding seller of 
truck had obtained fire policy on truck. ‘ova v. Bankers & Shippers Ins. Co. of New 
York. (Mo.) ‘ 

504—Amount paid for fire loss by primary insurers as result of compromise settlement to 
which secondary insurer was a stranger, held not binding on secondary insurer under 
policy covering difference in insurance collected and “ascertained amount of loss,” though 
amount of settlement was claimed to represent total loss after deduction for depreciation. 
New York Dock Co. v. Ernest W. Brown, Inc. (N. Y. 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 511. LOSS OF DEBT INSURED. 

511—Under credit indemnitty policy guaranteeing against loss to amount not exceeding $3,000 

and Ly. that no loss was covered thereby unless debtor should have in latest pub- 

lished book of Bradstreet Mercantile Agency at date of shipment capital rating and 
accompanying credit rating, as tabulated therein, indemnitee held entitled to claim gross 
loss of only $3,000 on sale to debtor having credit rating of $3,000 at time of sale, not- 
withstanding that amount of sale was $4,057.19. Dickerson v. American Credit-Indemnity 
Co. of New York. (Pa.) 

§ 513. EXPENDITURES. 

513—Where first paragraph of particular section of automobile liability policy stated that 
coverage insured against loss from liability for bodily injuries, ourth paragraph of 
section stating that “under this coverage” insurer agrees to pay expenses incurred by 
insured for medical aid to others held to embrace coverage of first paragraph, rendering 
insurer liable for expense for medical aid for insured’s wife, notwithstanding provision 
of third paragraph that insurer should not be liable for injury to member of insured’s 
family. ot am incurred by insured for hospitalization of his wife who was taken to 
hospital and operated upon immediatgly after automobile accident held within coverage 
of automobile liability policy insuring against loss incurred by insured in providing 
immediate medical aid imperative at time of accident. Chitwood v. Farm Bureau Mut. 
Automobile Ins. Co. (W. Va.) 

$ 514. DAMAGES INCURRED OR PAID. 

514—Award for punitive damages, loss of time, hospital and doctor bills, and other items of 
expenditures sustained by guest held within coverage of automobile liability policy insur- 
ing inst loss from claims resulting from bodily injuries or death. Employers Ins. Co. 
of epame, Inc. v. Brock. (Als.) .......... 

514—Generally, indemnity icy containing “tno action’ clause provides only for reimburse- 
ment of money actually paid by insured to satisfy judgment against him for liability 


within . Lincoln Park Arms Bldg. Corporation, for Use of Schroeder *, 


United States Fidelity & Guaranty Co. (lIIl.) tes Bb SIE. Pl Ae 
$14—Action cannot be brought and recovery had on indemnity policy until liability is dis- 
aecgse. whereas cause of action upon policy to pay legal liability is complete when 
liability attaches. Provision of indemnity policy, that no action should lie against insurer 
or insured to recover for loss unless Locnee by insured for money actually paid in 


satisfaction of final adjustment after trial, held not invalid as against public ae 


Iroquois Underwriters, Inc. et al. v. State ex rel. Morgan. (Ind.) .. onthe 57s sits 

514—Where insured under automobile liability policy made compromise settlement with 
injured party, compromise amount must be reasonable and made in_good faith to enable 
insured to recover such amount from insurer. W. I. Anderson & Co. v. American Mut. 
Liability Ins. Co. of Boston. (N. C.) veer ete eee e eee eee eee tees tees 

514—Action for injuries against insured under liability policy providing that no action 
should lie against insurer to recover on claims within coverage of policy until amount of 
claim should have been fixed by judgment against insured held condition precedent to 
maintenance of action against insurer. Matelsky v. Globe Indemnity Co. (N. Y.) 

514—Unambiguous provisions of automobile liability policy that insurer shall defend suit 
covered by policy and insured shall not voluntarily assume liability, settle claim, or incur 
expenses other than for jmmediate surgical relief, except at his own cost, or interfere in 
negotiation cr legal procedure without consent of insurer, gives insurer exclusive control 
of action brought against insured and option to settle or try action as it prefers. Under 
automobile liability policy piving insurer exclusive right to settle or try action against 
insured within coverage of policy, insurer held not liable for refusing to settle case 
before or during trial for amount within limit of liability under policy, in absence of 
fraud or had faith, notwithstanding that judgment was obtained against insured for 
amount in excess of coverage of policy. Refusal of home office of automobile liability 
insurer to settle action against insured for amount within coverage of policy would be 
insufficient to sustain charge of bad faith, so as to render insurer liable to insured for 
damage arising from refusal to make settlement, but refusal which was persistently 
maintained against advice of counsel and repeated recommendation of adjuster on complete 
information concerning probability of_verdict in excess of policy limit would be sufficient 
to warrant inference of bad faith. Johnson v. Hardware Mutual Casualty Co. (Vt.) 

$§ 514%. DEFENSE OF ACTIONS. 

514%—Insurer under liability policy requiring insurer to defend actions against insured on 
claims arising out of operation of insured’s coal truck, including loading and unloading, 
held not liable for failure to defend action against insured for injuries received by third 


person in fall into open coal chute into which insured’s employees were unloading coal, 


in absence of reference to truck covered by policy in pleadings of plaintiff in such ection. 


Morgan v. New York Casualty Co. (Ga.) ......... Dtectss coeds 
51444—Where partners, having commenced erection of hotel, procured indemnity cover- 
ing liability to injured workmen and later organized corporation which succeeded to 
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partners’ interest in premises and which paid balance of premium based on construction 
cost determined by audit of corporation’s records by insurer, which assumed defense 
of wrongful death action % workman’s widow in which corporation was originally 
inadvertently named as “IL. P. A. Hotel” instead of “L. P. A. Building Corporation,” 
against which judgment was rendered from which insurer failed to perfect appeal, and 
insurer thereafter abandoned defense without notifying corporation, insurer held estopped 
to assert that policy did not cover corporation’s liability in action by widow; prejudice 
to corporation by insurer’s assumption of defense being conclusively presumed. Agree- 
ment in policy, such as indemnity policy, to defend action against insured, does not 
necessarily obligate insurer to prosecute appeal. Conduct of insurer, such as indemnity 
insurer, may be such as to make insurer liable for expense of appeal that insured 
was compelled to prosecute on insurer’s refusal to do so. here insurer assumed defense 
of wrongful death action against corporation which had succeeded to interest of partner- 
ship protected by indemnity policy, and insurer, without notice to corporation of judgment 
against it, was allowed an appeal, insurer, by failing to perfect appeal or by abandoning 
defense without notifying corporation, held to have breached provision of policy requiring 
insurer to defend action, and hence corporation was released from condition imposed by 
“no action’ clause and could recover from insurer without first paying judgment. 
Lincoln Park Arms Bldg. Corporation, for Use of Schroeder v. United States Fidelity 
& Guaranty Co. (Ill.) sie aratale 

514%4—Defenses of automobile liability insurer to suit brought by one injured by insured’s 
automobile denying liability of insured to person injured and liability of insurer to 
insured were inconsistent, and did not fulfill duty of insurer under policy either to deny 
obligation or recognize liability and give insured undivided support. Liability insurer 
which, in suit brought by one injured by insured’s automobile, denied its own liability 
as well as insured’s, opposed efforts of insured to obtain rehearing after judgment against 
insured but in favor of insurer, failed to exhaust remedies of insured by appeal and 
endeavored to have writ of review obtained by insured annulled, did not unqualifiedly 
recognize policy so as to amount to a defense contemplated by policy. Where liability 
insurer in suit brought by one injured by insured’s automobile, assumed position 
directly opposed to policy and property rights of insured by denying validity of policy 
and failing to assert all rights of insured, insured was warranted in securing own 
counsel and taking all available and necessary legal steps for its protection, and insurer 
was liable for attendant expenses. In action on automobile liability policy, relative 
amounts of work performed by attorneys for insured and insurer in defense of suit 
covered by policy held immaterial on issue of insurer’s liability for such expenses, where 
insurer failed to defend suit according to terms of policy. Rules that attorney’s fees 
and costs of printing briefs incurred by insured in defending suit covered by liability 
policy are not recoverable from insurer held inapplicable, where insurer failed to defend 
action according to terms of policy; insurer being liable under such circumstances for what- 
ever actual expense insured was compelled to undergo. Shehee-Ford Wagon & Harness 
Co., Inc. v. Continental Casualty Co. (La.) : 

5144%4—Insured ‘creamery company held entitled to recover counsel fees from insurer with 
whom it had contract of publie liability insurance, Which had refused to defend suit 
against creamery company for injuries to child who cut foot on broken milk bottle in 
culvert in which creamery company employees operating milk wagon had placed pieces of 
broken hottle ahout a week before injuries were sustained, where policy covered claims 
alleged to have been caused by reason of use of any team or animal drawn vehicle owned 
or hired by the insured, and by reason of carrying of goods on or in such team or 
vehicle, or by reason of loading or unloading thereof. Lang et al. v. Jersey Gold Cream- 
eries, Inc., et al. (La.) ; ‘ ae’ pas 

51434—Violation of co-operation clause of automobile liability policy destroys right to claim 
indemnity thereunder. Knowledge of insurer’s agent, who wrote automobile liability 
policy, of insured’s habits acquired after issuance of policy held not imputable to insurer 
so as to render it nezligent because insurer’s attorney on first day of trial gave insured 
money to meet immediate necessities, which money insured used in obtaining intoxicating 
liquor, resulting in insured’s becoming drunk and violating his agreement to co-operate. 
Insured’s absence at trial constituted such violation of co-operation clause of automobile 
liability policy as justified insurer in repudiating liability regardless of question of actual 
harm or probable effect of such absence. Letters of insurer’s agent to injured party 
suine insured stating that insurer would pay anv judgment entered against insured up 
to limits of policy held not unconditional independent agreement which would preclude 
insurer from defending on ground that insured violated co-operation clause of policy. 
notwithstanding iniured party released attachment on insured’s automobile in reliance 
thereon. Glens Falls Indemnity Co. v. Keliher et al. (N. H.) 


514%4—Under Wisconsin law, liability insurer is bound in good-faith performance of its 
contract to conduct defense of action against insured, to exercise that degree of care 
which a man of ordinary care would exercise in management of his own business were 
he investigating claims, and insurer which fails to meet such standard becomes liable 
upon that ground to insured for excess over policy limits irrespective of fraud or bad 
faith. Ballard v. Ocean Accident & Guarantee Co., Limited. (U. S.) i at 

5141%4—Procuring of false statements by insured under automobile liability policy, confirming 
insured’s false statement in report of accident that he had visited sister’s home on evening 
of accident and had nothing to drink, held breach of condition precedent expressed in 
policy that insured should aid in securing information and evidence, and should render 
all co-operation and assistance. “Co-operation,” within automobile liability policy pro- 
viding that it should be condition precedent to insurer’s liability that insured at all times 
render all “co-operation and assistance,” requires that there shall be fair, frank, and 
truthful disclosure of information reasonably demanded by insurer for purpose of 
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enabling it to determine whether or not there is genuine defense. Hunt v. Dollar et al. 
(Wis.) 


(D) LIFE INSURANCE, 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Insurer held not liable tor double indemnity on life policy which provided for double 
indemnity if insured died from accident during premium-paying period, where under 
policy premiums were to be paid for 20 years unless by method selected for paying 
second premium insured elected to make policy a paid-up policy at end of 15 years, and 
insured who selected such method died by accident about two years after policy had 
become a paid-up policy. Kansas City Life Ins. Co. v. Pettit. (Colo.) 

515—Death of insured from pneumonia contracted after having lain for several hours uncon- 
scious alongside of road on cold damp night after being struck by automobile held 
within double indemnity provision of life policy covering accidental death, where not 
caused directly or indirectly by disease, since intervention of pneumonia, having been 
directly caused by accident, did not break proximate causal connection between accident 
and death, Bankers Health & Life Ins. Co. v. Smith. (Ga.) 

515—Double indemnity clause of life policies covering accidental death and _parenthetically 
excluding murder or suicide held unambiguously to exclude death by murder, precluding 
application of rule that ambiguous policy will be strictly const:ued agaist insurer, 
Death of insured from gunshot wounds two days after insured, while in his place of 
business as a pawnbroker, was beaten, robbed, and shot, held death by “murder” within 
statutes in effect when life policies were issued "and when insured died, precluding recovery 
on double indemnity clauses specifically excluding murder. Werner v. State Life Ins. 
Co. of Indianapolis. (Ind.) 

515—Under double indemnity clause of life policy authorizing recovery if death resulted 
through external means independently of all other causes, recovery could not be had if 
death resulted from accidental injury and pre-existing disease acting together. 
Blieux v. Travelers’ Ins. Co. 

515—Indorsement on industrial life policy stating that policy was in immediate full benefit 
from date of issuance held to override condition that insurer was liable for only one-half 
of full death benefits where insured died within twelve months from date of issuance, 
so as to entitle beneficiary to recover full death benefit for death of insured who died 


five months after issuance of policy. Mobley v. Universal Life Ins. Co. (La.) ...1230 


£15—If accidental abrasion of shin afforded portal of entry through which infection entered 

causing blood poisoning and death, insurer held liable for double indemnity awarded 

by life policy for death from bodily injury by external, violent, and accidental means 

leaving visible contusion or would, where policy negatived liability for death resulting 

Cireh or indirectly from poisoning or infection. Thirkill v. Kansas City Life Ins. Co. 
ich, 

Recovery of amount due under tables of guaranteed values of 20- year payment life policy 
with provision that insurer would by indorsement “continue” policy as paid-up policy at 
option of insured if premiums were paid for 14 years held not barred under terms of 
policy because of indorsement as ‘_o up insurance before death of insured, who elected 
to take a paid-up policy and which was of less value than the guaranteed values, where 
fourteenth annual premium was paid less than 13 months before death of insured and 
policy provided it should remain in full force for one month beyond due date of any pre- 
mium, since indorsement was not intended to become operative until expiration of insur- 


ance already paid for. McCain et al. v. Lamar Life Ins. Co. (Miss.) 154 


515—Where death of insured resulted from fight in which he engaged voluntarily, insurer 
ws not liable for dowhle indemnity under lif* policy authorizing double payment in case 
of death resulting solely through external, violent, and accidental causes, since cause of 
death was deliberate and premeditated, and not “accidental,” although death itself was 
accidental. Harrison v. Prudential Ins. Co. of America. (Ohio) 
Death of insured resulting from pneumonia caused by exposure insured was subjected 
to while under arrest. and contributed to by subsequent rough treatment administered 
by guards at jail, held not covered by double indemnity clause of life policy, since not 
result of “bodily injury effected solely through external, violent and accidental means, 
independent of all other causes,” within terms of policy. Death of insured resulting 
from pneumonia caused by exposure insured was subjected to while under arrest, and 
contributed to by subsequent rough treatment administered by guards at jail, held result 
of “bacterial infection” and “bodily infirmity,” within double indemnity clause of life 
policy expressly excluding recovery of double indemnity for death resulting from bodily 
infirmity or bacterial infection not occurring simultaneously with an accidental cut or 
wound. McIntyre v. Equitable Life Assurance Society of the United States. (Pa.) 
Death of insu -ed f-om wounds suctained when another stabbed him held desth recviting 
from violence “intentionally inflicted” within exception of life policy precluding recovery 
for double indemnity as against contention that person inflicting wounds was insane 
and hence irresponsible for his acts. Pruitt v. Life Ins. Co. of Virginia. (S. C.) 
Word “indirectly” within life policy providing for double indemnity for accidental 
death excent if death resulted directly or indirectly, wholly or in part from police duty 
in any police organization. could not be treated as surplusace. Where life policy pro- 
vided for double indemnity in case of accidental death unless death resulted directly 
or indirectly from police duty in any police organization, double indemnity conld not 
he recovered for death of chief of police who was shot by person whom chief of police had 
arrested the day before for unlawfully carrying a pistol: arrest on previous day beng 
“indirect” cause of insured’s death. Amicable Life Ins. Co. v. O'Reilly. (Tex.) 


515—In absence of come qualifying exception. death from unprovoked murder is “accident” 
within terms of life policy providing double indemnitv therefor. Where voluntary 
conduct of insured is under examination to determine if such be accidental means of 
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injury or death to insured at hands of third person, if injury or death followed in 
usual or reasonably to be expected way from means voluntarily employed by insured, act 
of third party is not result “accidentally effected” within life policy providing double 
indemnity therefor. Voluntary act of third person intended by third person to result in 
injury or death of insured under provisions of life policy allowing double indemnity 
for accidental death is ‘“‘accidental means” of such death or injury unless as a cause 
it was one of sequences of causes set in motion by voluntary conduct of insured under 
such circumstances that such voluntary conduct of insured was technically proximate 
cause of injury or death. Death of insured when shot by antagonist held to result “‘solely 
through external, violent and accidental means” within double indemnity provision of life 
policy as against contention that insured’s threats, acts, and conduct constituted proximate 
cause of his death, where insured was shot at a time when he was making no demonstration 
i out alleged threats previously made. American National Ins. Co. v. Garrison. 
(Tex.) ‘ nvea* eeiiak< 
515—Death from septicaemia as result of pulling hair from nose held caused by bodily injury 
effected through “accidental means’’ within double wmdemnity provision of life policy, 
since act which results in accident may be deliberately undertaken by insured and yet in 
some instances be caused by “accidental means.” New York Life Ins. Co. v. Kassly. 


1481 


* held to mean date of policy, even though, 
under application, insurance took effect from date of application. Cantrell v. Prudential 
Ins. Co. of America. (Wash.) . ere PE ee é Sestet 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Alleged custom of insurer to begin payment of disability benefit under life policy upon 
completion of investigation and before expiration of six months from date of proof 
would not constitute waiver of its right to stand on plainly expressed terms of polic 
providing for commencement of payment of benefits six months after receipt of proof. 
Barnhill v. Metropolitan Life Ins. Co. (Ala.) ; ‘ 

516—Insured could recover on policy insuring against disability from bodily injury or disease 
occurring and originating after issuance where disabling disease itself occurred after 
issuance, though medical or pathological cause existed prior to issuance. Metropolitan 
Life Ins. Co. v. Reynolds. (Ariz.) d 

516—Under life policies covering disability resulting from injury or disease occurring after 
their issuance, insurer held liable for disability resulting from insanity originating nine 
years after issuance of policies, notwithstanding that medical cause of insanity might 
oe —— prior to issuance of policies. Metropolitan Life Ins. Co. v. Reynolds. 

riz. . . . 

516—To recover under disability clause of policy, insured need not be absolutely helpless, 
but is “totally disabled’’ when disability renders him unable to perform substantial and 
material acts of his business or occupation in usual and customary way. Equitable Life 
Assur. Soc. of the United States v. Barton. (Ark.) 

516—Fair intention of parties entering into insurance contract providing for payment for total 
disability is that insured shall receive indemnity when so disabled as to prevent him from 
engaging in work for which he is fitted without injury to himself, and, if by reason of 
his disability he is unable to perform all substantial and material acts of the work in 
which he is engaged in usual and customary way, he is “totally disabled.”” Where grou 
policy recited payments would be made for total permanent disability after proof of aa 
disability, and notice and proof of disability were not conditions precedent to fixing of 
liability, insured held entitled to recover from date of disability, and not merely from 
date of receipt of proof thereof. Metropolitan Life Ins. Co. v. Jones. (Ark.) 

516—Provisions in insurance policies for indemnity in case insured is totally disabled do 
not require that he be helpless, but only unable to perform all the substantial and material 
acts of his business, or the execution of them in the usual and customary way. ‘Travelers’ 
Ins. Co. v. Thompson. (Ark.) : : 

516—“‘Total disability” exists within provision of group life policy for payment of disability 
benefits if insured’s sickness is of such character that ordinary care required or 
authorized him to desist and he did desist from performing labors incident to occupation. 
Expressions “‘any occupation” and “any work” within provision of group life policy 
for payment of disability benefits should be construed to mean ordinary employment of 
particular person insured, or such other employment, if any, approximating the same 
livelihood, as insured might fairly be expected to follow, in view of his station, circum- 
stances, and physical and mental capabilities. Metropolitan Life Ins. Co. v. Manufact- 
urers Nat. Bank. (Ga.) ; . ‘ 

516—Under group life policy providing for payment of permanent and total disability benefits, 
provided that “disability” “commenced” after expiration of one year, insured held entitled 
to benefits for total disability resulting after expiration of one year from effective date 
of insurance from disability commencing prior thereto, “disability” within policy meaning 
total and permanent disability sued for and “commence” meaning time when such total 
and permanent disability occurred. In action for disability benefits under group life 
policy providing for payment of benefits for permanent total disability which commenced 
after expiration of one year, charge that if, total and permanent disability did not occur 
until after insurance had been in effect one year, insured was entitled to recover, held not 
error. Metropolitan Life Ins. Co. v. Evans. (Ga.) 


516—Rights of insured under group policy providing for payment of benefits for total and 
permanent disability held to have accrued after insured became totally and permanently 
disabled before policy lapsed, fixing obligation of insurer_to pay according to terms of 
policy. Prudential Ins. Co., of America v. Calloway. (Ga.) , 

516—That insured occasionally did light work about farm, or looked after his mill, or through 
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series of years worked five days in laying pipe line, held not conclusive on question of 
——- Depmanent and total disability under policy. Prudential Ins. Co. of America v. 
son. y. 
$16—Where indemnity provision of life policy poaeited that payment should not be made for 
any part of first three months of total disability insured claiming total disability occurred 
on December 15, 1932, was not entitled to recover benefits commencing as of such date 
but only at date three months later, Prudential Ins. Co. of America v. Alsobrook. (Ky.) 
$16—Condition in group disability policy requiring “total and permanent disability” from 
performing oor work for compensation or profit does not require that insured become 
absolutely helpless, but merely requires such disability as renders him unable to perform 
substantial and material part of his occupation in usual and customary way. In action 
on group policy omarang disability from either accident or disease, whether disability 
from arthritis resulting from accidental spraining of back was caused from accident on 
account of sprain aggravating arthritis or whether insured was merely made more 
conscious and sensitive to his condition was immaterial, where it was shown disability 
arose during life of policy. Pete v. Metropolitan Life Ins. Co. . 
$16—In action tor total and permanent disability under supplementary contract attached to 
life policy, refusal of weqeentes ruling that entire policy was to be considered and that 
by terms of contract supplementary contract and policy were to be considered as a whole, 
and words “any occupation and performing any work in disability provision” were to be 
considered with regard to fact that policy insured claimant as machinist and farmer, held 
reversible error. ‘omplete physical or mental incapacity of insured held not essential 
to “total disability’’ within supplementary contract attached to life policy providing for 
payment of benefits for ‘total and permanent disability” preventing insured from engaging 
in any occupation and performing any work for compensation or profit, it being sufficient 
that disability of insured was such that it grovented him from performing remunerative 
work of substantial and not merely trifling character. ‘“‘Total disability” is relative 
and does not depend wholly on physical condition, but regard must be had to insured, 
rt age, education, experience, training, and capabilities. Adamaitis v. Metropolitan 
ite ns. 
$16—Death of 
developed after fall by insured who allegedly had enlarged inguinal ring prior to accident 
held not within exception of double indemnity clause of life policy excluding double 
indemnity for death caused or contributed to by bodily infirmity. Exception within 
double indemnity clause of life policy applicable to death ‘‘caused wholly or partly” by 
“bodily infirmity’ or by “hernia” held not to relieve insurer from liability oer Reval 
sustained “solely through violent, external and accidental means” and resulting in insured’s 
death. Surgical operation which is proper treatment for bodily injury sustained “solely 
through violent, external and ecchtuntal means” within double indemnity clause of life 
licy does not break casual connection between such means and death of insured so as to 
ring injury within exception applicable to death caused “wholly or partly by surgical 
treatment of injury, disease, or bodily, or mental infirmity.’”” Whether it could have 
been found that enlarged inguinal ring which allegedly existed before accident causing 
hernia, was not a “bodily infirmity’ within exception in double indemnity provision in 
life policy, or was a condition and nat a cause of hernia, held immaterial, where it could 
have been found that such ring, even if a bodily “infirmity,” was not wholly or partly 
a cause of insured’s hernia and his death within exception. Ballam v. Metropolitan 
Life Ins. Co. (Mass.) ee abl, Mido aia 5 i sea j 
$16—Insurer after making disability payments for nine years could terminate its liability to 
insured for such payments under life policy only as authorized thereby. Wold v. State 
Mutual Life Assurance Co. of Worcester. Mass. (Minn.) vs 2 eet « dg 
$16—Declaration alleging that poison was administered by another held insufficient to author- 
ize recovery under double indemnity clause of life policy for accidental death, but 
excepting double indemnity if death resulted from taking of poison, whether voluntary or 
otherwise, since the liquid containing the poison when accepted and drunk by insured was 
“taken” by him, the word “administer,” as used in the declaration, meaning dispensed, 
served or supplied, and the word “take” being used with reference to the reception into 
the human body of poison. Declaration alleging that poison was administered to insured 
by another held not to authorize recovery of double indemnity for accidental death under 
life policy which excepted double indemnity if insured’s death resulted from taking of 
—. whether voluntary or otherwise, on ground that taking of poison was accidental. 
cause insurer did not know that the liquid contained poison and therefore did not intend 
to take it, since the words “voluntary or otherwise” excluded from double indemnity, 
death from intentional or unintentional takine of poison. Words “voluntary or other- 
wise,” as used in re in life policy providing double indemnity for accidental death, 
but which excepted death resulting from taking of poison, whether “voluntary or other- 
wise,” were required to be given their usual and ordinary meaning, unless the purpose 
for and the circumstances under which they were used indicated that a different meaning 
was applicable. Where liability for death from taking poison “whether voluntary or 
otherwise” was excluded from operation of double liability clause of life policy, that 
all liability for death caused by another was not excluded, and that death ion takine 
poison administered by another was not expressly excluded would not permit recovery 
for death of insured by such means, since purpose to exclude such liability was clearly 
expressed, and court could not make new policy by ignoring such purpose. Kennedy 
et al. v. New York Life Ins. Co. (Miss.) 


$16—In action for total and permanent disability benefits under grou licy, insur held 
not entitled to set up as defense that disability could have been caneeel by penta, 
0" 


where there was no showing that any physician had advised insured to have such operation, 
or that insured had refused. In action for total and permanent disability benefits under 
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group policy, insured was under no duty to undergo major operation to remove disability 
where there was substantial element of risk and danger. In action for total and per- 
manent disability benefits under group policy, fact that disability was removable by 
operation did not preclude insured from recovery where policy insured total and permanent, 
and not merely incurable, disability, since insurer’s liability must not only be determined 
solely from language of policy, but with magutas ante construed in favor of insured, 
if susceptible of more than one interpretation. here employee is insured for disability, 
he need not submit to operation to relieve disability since he is under no contractual 
obligation to submit and thereby incur expense and risk life so that insurer might be 
relieved of liability. In action for total and permanent disability benefits under group 
policy, insured’s instruction held not erroneous for omitting provision for verdict for 
insurer in event jury found that illness of insured was curable by operation and that 
insured took no steps to effect cure, where insured was under no duty to submit to 
operation. Roderick v. Metropolitan Life Ins. Co. (Mo.) 

516—Under provision of group life policy that disability benefit payments would be commenced 
after receipt of due proof of loss, making of due proof of disability and expiration of 
waiting period of six months thereafter, held conditions precedent to attaching of obliga- 
tion of insurer to begin making payments and hence insured’s recovery was limited to 
pereente accruing after expiration of such six-month period, notwithstanding denial of 
iability by insurer prior thereto. Sutherland vy. Metropolitan Life Ins. Co. (Mo.).... 

516—Insurer which denied all liability under group life policy held to have become liable on 
policy from time of denial of liability, although six months’ waiting period provided by 
Policy had not expired. State ex rel. Metropolitan Life Ins. Co. v. Allen et al., Judges. 


AP cginhs alare 

516—Under life policy covering total and permanent disability which provided that disability 
would be presumed permanent if it continued for ninety days, disability to be compensable 
need not be absolutely permanent. Insured on life policy covering total and permanent 
disability held entitled to recover for period during which he was totally disabled, not- 
withstanding at time action on policy was instituted insured was employed in a gainful 
occupation, where policy provided for payment if insured was totally and presumably 
permanently disabled before definite age. Fact that insured on life policy covering total 
and permanent disability was producing income at time of action for total and presumably 
permanent disability payments operated merely to cut off insured’s right to benefits while 
working, but did not deprive him of right to benefits during the continuance of the 
disability. DeVore v. Mutual Life Ins. Co. of New York. (Mont.) 

516—‘‘Total and permanent disability,” within policy providing for benefits if insured became 
disabled to extent preventing insured from “engaging in any occupation or performing 
any work for compensation,” held to mean disability preventing insured from performing 
any work for compensation in his regular business and any other pursuit for which he 
was qualified and which he would reasonably be contemplated to pursue. Insured must 
submit to operation to minimize insurer’s liability for total and permanent disability 
benefits or forfeit benefits, where operation is one not attended with danger to life or 
health, or extraordinary pain or sufferine, is one to which reasonable man would submit, 
and offers, according to best medical opinion, reasonable prospect of restoration or relief 
from incapacity. Kordulak v. Prudential Ins. Co. of America. (N. J. Fic weahes 

516—“Total disability” within disability and premium waiver provision of life policy held 
not to mean absolute physical disability on part of insured to transact any kind of 
business pertaining to his occupation, but to exist although insured might be able to 
perform few occasional or trivial acts relating theréto, if he was unable to do any sub- 
stantial portion of work connected with his occupation. New York Life Ins. Co. v. 
Razzook. (Okla.) ] ee aa rs 

516—Under group policy and certificate insuring employee’s life for $500 with provision for 
increase of $500 for each of three additional years’ service to employer and for payment 
of disability benefits on proof of total and permanent disability of employee for period 
of six months, insurer held liable for amount of all additional yearly certificates issued 
prior to maturity of policy by six months’ disability and due proof thereof. General 
Amercian Life Ins. Co. v. Bryson. (Okla.) Pa 7 

$16—Insured’s performance of minor acts relating to his grocery business under advice of 
physicians to bring about restoration of his health held not “performing any work,” 
“following any occupation,” or “engaging in any business,” within life policy disability 
wdause defining “total disability” as disability which wholly prevented insured from 
performing any work or following any occupation, or from engaging in any business for 
remuneration or profit. Word “wholly,” in life policy disability clause defining “total 
aisability” as disabilt which wholly prevented insured from performing any work, did not 
required that insured be absolutely mentally and physically helpless before he would be 
entitled to disability benefits. Eisenhauer v. New York Life Ifs. Co. (Pa.) d 

516—To determine if person is “totally disabled’ within policy, court will examine circum- 
stances to find whether insured is no longer able to do all of the material acts necessary 
to the prosecution of his accustomed task or such work as he has been trained to do and 
upon which he must depend for a living, in substantially his customary manner. 
Brunson v. Prudential Ins. Co. of America. ; 

516—Under life policy containing total disability clause providing for monthly income benefits 
and waiving premiums in events of disability, income payments could be claimed from 
inception of disability of insured in addition to waiver of premiums, where insured by 
reason of his disability Was rendered incapable of furnishing proof thereof and beneficiary 
did not: know of terms of. policy. Whetstone v. New York Life Ins. Co. (S. C.).. 

516—Contractual rights of insured under life policy to receive disability benefits as long 
as disability should exist, and to have policy kept alive during continuance of such dis- 
ability without payment of premiums could not be taken from insured by insurer. Need- 
ham v. American National Ins. Co. (Tex.) Reetees 
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516—Increase of lump premium on life policy, oagvidios for benefits for disability by reason 
of injury or disease originating after date of eaiiey because of insured’s defective eye 
and increased risk of accident due thereto, held not to extend disability insurance to 
cover unknown cause of eye trouble and disability by reason thereof arising from loss of 
mind rather than loss of eyesight, where cause of disability was syphilis infection with 
which insured was afflicted at time of issuance of policy. Bankers Life Co. of Des 
Moines, Iowa v. Sone et al. (U. 

516—Term “permanent disability,” in employee's roup insurance policy, held not to mean 
disability which will last for all time, but such disability as it is reasonable to presume 
will continue for remainder of insured’s life. Disability is deemed permanent, within 
insurance —, when founded on conditions rendering it reasonably certain that it will 
continue throughout insured’s life. Ralston v. Metropolitan Life Ins. Co. (Utah) 

516—Insured, if totally and permanently disabled at or prior to effective date of group life 
policy containing disability provision, could not recover disability benefits. ucher v. 
Equitable Life Assurance Society of the United States. (Utah). 

516—Under life policy providing for benefits if due proof is presented that insured has become 
totally and permanently disabled, or has been totally disabled and has been thereby pre- 
vented from engaging in occupation or employment for 90 days. insured held not precluded 
from recovering disability benefits where he had _ returned to active management of 
business before institution of action. Haddad v. ame Hancock Mutual omc Ins. = 
(W. Va.) ; pian bee ees a 

§ 522%. —————. 

5224%2—Insurer’s liability on accident and health outer with death benefit held not limited 
by pro rata payment provision that, if insured should carry other insurance covering 
same loss without giving written notice to insurer, insurer should be liable only for 
such portion of indemnity as indemnity bore to total amount of like indemnity in other 
policies, because another insurer paid to beneficiary of another policy of insured on pro 
rata payment provision of such policy, where, at time policy sued on was applied in, 


other policy had lapsed for nonpayment of premium, and premium was accepted by 
agent of such other insurer with knowledge of death of insured. Inter-Ocean Casualty: c. 
v. Smith. (Va.) ox 
§ 523. DEDUCTIONS AND OFFSETS. 
523—Beneficiary asserting right under life policy held bound by policy provision for deduction 
equitable Life Ins, Co. 


of unpaid portion of a for current insurance year. 
of Iowa v. Johnston et al. (Ia.) . 
(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. ; 

524—“Total disability” as used in accident policies is generally regarded as a relative matter, 
which depends largely on the occupation and employment in which the party insured is 
engaged. Provisions in insurance policies for indemnity in case insured is totally 
disabled do not require that he be helpless but only unable to perform all the substantial 
and material acts of his business, or the execution of them in the usual and ey 
way. Travelers’ Ins. Co. v. Thompson. (Ark.) 

944—Policy which covers disability which prevents insured from carrying on “his occupation” 
is intended to cover insured’s usual occupation at time of disability. Provision in policy 
:etating to total disability is not interpreted literally, and complete physical or mental 
incapacity need not be shown; nor will performance of work of merely as character 
bar recovery. Canney v. Massachusetts Bonding & Ins. Co. (N. H. / 


524—Where one provision of accident policy obligated insurer to make weekly payments 
for period not exceeding 52 weeks where insured was disabled from performing any duties 
pertaining to occupation in which he was engaged at time of accident, following provision 
requiring insurer to make payments after expiration of 52- week period in event insured 
was disabled from “engaging in any and every occupation” was to be reasonably and 
practically applied to determination of whether insured was capable of engaging in 
ordinary forms of employment apart from that in which he was engaged when accident 
occurred. Where accident policy obligated insurer to make payments for period not 
exceeding 52 weeks to insured disabled from performing any duties pertaining to occu- 
pation in which he was engaged at time of accident, insured who, because of two stiff 
fingers, was disabled from pursuing his occupation as barber held not entitled to recover 
compensation under further provision of policy requiring insurer to make weekly payments, 
after expiration of such 52- week period, in event insured was disabled from “engaging 
in any and every occupation.” Muzio v. Metropolitan Life Ins. Co. (N. Y.) 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—Term “confined to bed’’®:s used in disability policy means that the disability by reason 
of illness must reach that extent and be that severe as ordinarily the party afflicted 
would be confined to bed. Washington National Ins. Co. v. Curry. (Tex.) 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

§27—Hand which was almost completely cut off at wrist and was hanging only by skin and 
small amount of flesh was “severed’”’ within accident policy providing for indemnity for 
loss of hand by severance. “Loss of hand by severance” in accident policy providing 
for indemnity for loss of hand by severance meant loss of use of hand due to sub- 
stantial severance, and not loss of hand by total severance andedismemberment. King 
v. Metropolitan Life Ins. Co. (Tenn.) 

§ 530. TIMITATTON OF LIABILITY BY PROVISIONS OF POLICY. 

530—Word “iniury” within provision of accident policy reducing indemnity in case of septic 
infection from any injury, abrasion, bruise, or laceration held limited by succeeding 
specific limiting words. Mair v. Minnesota Commercial Men’s Ass’n. (Minn.) 
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§ 531. CLASSIFICATION OF RISK. 

531—In determining what constitutes “‘supervising” any sticular business within coverage 
of insurance policy, character and general manner e's egulation of occupation must 
considered. Accident policy provision reducing insurer's liability if accident is suffered 
in performing act pertaining to more dangerous occupation does not apply if act also 
ertains to occupation of insured as exceptional or occasional duty. Borovicka v. Bankers 
ndemnity Ins. Co. (IIl.) 1 


XIV. Notice and Proof of Loss. 


§ 533, EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Purpose of requiring proof of loss under policy is to provide insurer with information 
from which it may determine its liability. Wes v. State Mutual Life Assurance 
Co. of Worcester Mass. (Minn.) 842 

§ 535. NECESSITY OF NOTICE. 


535—Statutory requirement of notice of fire loss within 30 days after fire constitutes condition 
precedent to right of recovery by insured, but, if there be a condition precedent to do 
an impossible thing, the obligation becomes single. Bean v. Philadelphia Fire & Marine 
Ins. Co. (N. H.) 

535—Failure to give notice of disability or to file proofs of loss does not work forfeiture 
of life insurance policy constituting life contract and containing provision for indemnity 
and waiver of premium. Prudential Ins. Co. of America vy. Alsobrook. (Ky.) 827 

535—Notice of disability and filing of due proof of disability as required by terms of life 
policy with a total and permanent disability provision is a condition eS to recovery 
thereunder. Whetstone v. New York Life Ins. Co. (S. C.) : 917 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Failure to give notice of disability or to file proofs of loss does not work forfeiture 
of life insurance policy constituting life contract and containing provision for indemnity 
and waiver of premium. Prudential Ins. Co. of America v. Alsobrook. (Ky.) 827 

536—Under disability clause of group policy providing that insurer would commence to pay 
disability benefits six months after receipt of due proof of disability, making of such 
proof and expiration of such period held conditions precedent to attachment of insurer’s 
obligation to make payments. Anderson v. Metropolitan Life Ins. Co. (Mo.) 

536—Notice of disability and filing of due proof thereof as required by terms of life policy 
with a total and permanent disability provision is a condition precedent to recovery 
thereunder. Whetstone v. New York Life Ins, Co. >. 

536—Life and accident policy requiring written notice of injury for which claim is made 
within 20 days after injury, and proof of loss within 90 days after date of loss unless 
company fails to furnish blanks within 15 days from receiving notice of injury, held to 
require proof of loss as well as notice of injury. McClain v. National Life & Accident 
Ins. Co. (Tex.) 

536—In suit on fire policy for loss of coal breaker which was completely destroyed by fire, 
proof of loss in writing held unnecessary. John Conlon Coal Co. v. Westchester Fire 
Ins. Co. of New York. (U. S. 

536—Due proof of disability can by clear language $5 made a condition of obligation of 
insurance policy. Boyett v. United States. (U. S. 

536—Where life policy provided for payment on receipt of proof of death, furnishing of 
such proof was condition precedent to liabilty, cei beneficiary had no right of action 
against insurer until condition was performed or its performance was waived. Sanderson 
v. Postal Life Ins. Co. of New York. (U. S.) 3 : <eewe +e 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Riehts of iniured portv recovering unsatisfied judement against insured, in regard 
to insurance, rose no higher than those of insured, but injured party was not obliged to 
give notice of acc'dent as required by automobile liability policy. Maryland Casualty Co. 
v. Wareorer (Ark.) 1728 

§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 

538—Insurance agents authorized to procure and deliver policies have no implied authority 
to receive notice or proofs of loss. Peters v. Mutual Life Ins. Co. of New York. (U. S.) 1164 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Policy requiring proof of loss to be filed before loss thereunder becomes due and 
payable without specifying time within which such proof shall be submitted requires 
proof within reasonable time; reasonable time being generally question for jury. Pruden- 
tial Ins. Co. of America v. Calloway. (Ga.) : : 

539(1)—Where automobile accident occurred June 3. 1933, and report was made up on 
Tune 5 and signed and sent to liability insurer prior to June 20, 1933, and, immediately 
upon bringing of action by the other party, notice was given to insurer, notice of claims 
was given within reasonable time. W. I. Anderson & Co. v. American Mut. Liability 
Ins. Co. of Boston. (N. C.) 1129 

539(1)—Tn ahsence of controlling statute, insurer may require a etipaletions in policy that 
proof of loss he furnished within reasonable time. Proof f of loss of sight of eye held 
not furnished within reasonable time to insurer under life and accident policy requiring 
proof of loss within 90 days from date of loss where proof was not filed until more than 
six months after date of iniury. and five months after condition had heen diarnnsed as 
comnlete loss of sight of eve. McClain v. National Life & Accident Ins. Co. (Tex.) 372 


539(1)—Insured held not entitled to recover disability benefits of group life policy providing 
that insurer would pay benefits on due proof of loss, where proof of loss was not furnished 
until approximately five years and six months after accrual of disability and termination 
of insurance protection. Connecticut General Life Ins. Co. v. Bowman. (Tex.) 1288 
539(1)—Proof of death, required to be furnished as condition precedent to liability in 
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life policy, must be furnished in reasonable time, as determined by facts im each case, 
having due regard for opportunity for performance under existing circumstaces, in 
absence of goneeeng poomees in policy or domestic statute of state. Reasonable time 
within which proof of death must be submitted to life insurer is not measured by period 


of limitation for institution of actions. Sanderson v. Postal Life Ins. Co. of New ~e., 


(U. S$.) . ee 

539(1)—Under group life policy providing for payment of disability benefits on submission 
of due seeet of such disability before expiration of one year from date of its commence- 
ment, insured must file due proof of claim within year from date when disability becomes 
total and permanent, as against insurer’s contention that claim must be filed within one 
year from time of inception of disability, although not then known to be or reasonably 
expected to be of permanent character. Under group life policy providing for payment 
of disability benefits on submission of due proof of such disability before expiration 
of one year from date of its commencement, proof held not required to be furnished 
caring life policy. Bucher v. Equitable Life Assurance Society of the United States. 
(Utah) 

(3). “Immediate” notice. . 

539—“Immediate notice” of accident required by automobile ey policy does not neces- 
sarily mean instantaneous notice. Notice given to automobile liability insurer by insured 
as soon as it was known that passenger's physical condition was attributable to accident 
constituted “immediate notice’ and was “given as soon as was reasonably possible,” 


within requirements of automobile liability policy. Maryland Casualty Co. v. a 


(Ark. 
539(3)—Evidence that insurer’s local agent gave immediate notice of loss by telephone to 
eneral office of countersigning deputy superintendent, that insurer sent adjuster to 
investigate and that insured’s agent called at office of insurer’s countersigning agent 
and reported loss a few days after loss occurred held to show substantial compliance with 
provisions of robbery policy requiring immediate notice to home office or to_ general 
agent count 
Conn. (Iil.) coo i r 
539(3)—Accident policy requirement that ‘immediat ccidental death 


must be given means that notice shall be sent as soon as exercise of reasonable ee, 


will enable beneficiary to send it. Sheehan v. Aitna Life Ins. Co. (Mass.) 
(5). Effect of failure or delay. 
539(5)—Failure to make proof of disability or death held not to preclude recovery of dis- 
ability and death benefits under group life policy where insurer knew of insured’s illness 
and canceled policy prior to his death on theory that insured had. not worked for 
employer to which group policy was issued for time required by terms of policy. Metro- 
politan Life Ins. Co. v. Pope. (Ark.) .... 
539(5)—Provision of group policy conditionin 
upon proof of disability within one year hen date of commencement of disability held 
valid, precluding recovery by insured who did not file proof within a year, as against 
contention provision should be construed merely as condition to maintenance of suit 
on policy. Equitable Life Assur. Society of the United States v. Price. (Ky.) .. 
$39(5)—Beneficiary of certificate issued under group policy providing that disabifity income 
would be paid on receipt of due proof of disability before expiration of one year from 
date of its commencement held not entitled to recover disability benefits where disability 
commenced on August 4, 1930, but no report of disability was made to insurer prior to 
February 1933. Equitable Life Assurance Society of the United States v. Penix. (Ky.) 
539(5)—Insured’s failure to give notice of accident within time required by accident insurance 
contract avoided liability. State ex rel. Order of United Commercial Travelers of 
America v. Shain et’al. (Mo.) ....... le eee ; shah bs Savina a eatin 
539(5)—Where policy requires immediate notice of accident, delay is bar to recovery unless 
there be circumstances to explain or excuse delay and show it reasonable. Reiger v. 
Travelers’ Ins. Co. (N. ¥.) ...... ; tent, 2 ee eat : ‘ 
539(5)—Ordinarily courts will not declare forfeiture of policy for failure to make formal 
proof of loss, where no provision for forfeiture is contained in policy. Delay in furnishing 
proof of loss does not constitute defense if insurer received notice in time to investigate 
and is not prejudiced by delay. Failure to furnish proofs of loss does not bar recovery 
on policy, but gives right to insist on such proof before suit is brought that abates suit. 
JEtna Life Ins. Co. v. Tipps. (Tex.) te Reto ine ices a Rhee ciao 
539(5)—-Employee, who did not furnish proof of permanent disability until four years and 
four months after termination of his employment and commencement of his disability, 
could not recover on employee’s group policy providing insurer would pay benefits 
on receipt of due proof of 
Life Ins. Co. (Tex.) 


(6). Excuses for failure or delay. 
539(6)—Beneficiarv’s ienorance of fact that there was in force accident policy ‘n which she 
was named as beneficiary constituted circumstance to be considered in determining whether 
beneficiary used due diligence in giving notice to insurer of insured’s accidental death, 
s9 as te comply with policy provision for “immediate’’ notice. Sheehan v. AXtna Life Ins. 


551 


823 


990 


470 


640 


Co. (Mass.) 1668 


539(6)—Absence of evidence of organic nervous disease did not preclude insured from 
setting up his insanity as defense for failure to give notice under fire policy within 30 
days after fire loss, as required by statute, since whether incapacity springs from organic 
disease or functional impairment may be of evidentiary but is not of operative importance. 
Statutory requirement of notice of fire loss within 30 days after fire constitutes condition 
recedent to right of recovery by insured, but, if there be a condition precedent to do an 
impossible thing, the obligation becomes single. Causal insanity of insured rendered it 
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impussible for him to comply with condition precedent in fire policy of notice of fire loss 
wisuin 30 days, as required by statute, and excused him from compliance with statute 
«sua his sanity returned. Bean v. Philadelphia Fire & Marine Ins. Co. (N. H.) ... 

539(6)—Provision in landlord’s casualty policy that in event of accident, written notice should 
be given as soon as was reasonably possible thereafter, did not relieve insurer from 
liability for injury to tenant of which it received notice about three weeks after accident, 
where tenant had been too seriously injured to converse with any one, and insured did 
not hear of accident until two weeks after it occurred. Reiger v. Travelers’ Ins. Co. 

539(6)—-On happening of event which would entitle insured to waiver of premiums for per- 
manent disability, insured is automatically relieved of payment of further premiums, where 
time is not of essence of agreement and agreement does not pos for default if proof 
of disability is not given, and where insured is wholly unable because of disability to 
furnish proof, furnishing of proof of disability within a reasonable time is sufficient. 
Columbian National Life Ins. Co. v. Zammer. (Okla.) 

539(6)—Where giving of notice and filing of due proof of disability as required under terms 
of life policy containing total and permanent disability clause is rendered impossible by 
reason of disability insured against, noncompliance therewith is excused, where 
beneficiary gives notice and proof of disability with reasonable promptness under all the 
circumstances. Whetstone v. New York Life Ins. Co. (S. C. Silent ail 

539(6)—Where insured is unable to give notice and furnish proof of disability required by 
total disability provision of life policy, he will not forfeit benefits under policy. Way v. 
Pacific Mutual Life Ins. Co. of California. (S. C.) 

539(6)—Beneficiary’s ignorance of existence of life policy, unaccompanied by negligence, 
excuses delay in furnishing proof of death which is condition precedent, by terms of policy, 
to insurer’s liability. Sanderson v. Postal Life Ins. Co. of New York. (U. S.)..... 

§ 540. SUFFICIENCY OF NOTICE. 

540—Farmers held competent to testify as experts, in action for disability . benefits under 
disability clause of life policies wherein insured was farmer, respecting duties incum- 
bent upon them as such, and necessary physical abilities of one to accomplish such 
results. Equitable Life Assur. Soc. of the United States v. Barton. (Ark.) 

540—Under policy insuring against accidental death and requiring notice to insurer of 
death, notice must be such as under exisiting circumstances would, by fair construction, 
inform insurer that the insured had met death through accident. Thompson v. United 
Casualty Co. (Mass.) . 16 

540—Where accident and he 
tracted in Massachusetts were executed at same time and by same agent, notice of 
accident giving all particulars required under both policies but referring only to accident 
and health policy held to give notice under death and dismemberment policy, especially 
where insurer, in reply to informal claim under death and dismemberment poli 
acknowledged notice of accident. Canney v. Massachusetts Bonding & Ins. Co. (N. H 

540—False statement in report of accident by insured to insurer under automobile liability 
Olicvy that he had visited sister’s home and had nothing to drink on evening of accident 
eld breach of condition precedent to liability under policy that insurer be furnished with 
immediate written notice of accident with fullest information obtainable. Hunt v. Dollar 
et al. (Wis.) ; eae acl ayarewnes ei Seas 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(1). In general. : 

542(1)—Chief purpose of furnishing proof of loss to insurer is to acquaint insurer with cir- 
cumstances relative to the loss, forming a basis for further steps to be taken by insurer. 
Fact that wife who was named on fire policy with husband did not personally sign proof 
of loss held not to preclude recovery on policy, where husband signed his own name to 
proof of loss and followed it by signing that of his life “per” himself at a time when 
wife was absent from home and her whereabouts were unknown to husband. United 
States Fire Ins. Co. v. Merrick et ux. (Md.) 17 


§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Notice to insurer of injury and payment of claim for temporary disability under group 
policy held not sufficient compliance with terms of other policy covering total and 
permanent disability requiring proof of disability within one year from date of commence- 
ment of such disability. Equitable Life Assur. Society of the United States v. Price. 

543—Submission of affidavit held not compliance with binding terms of industrial fe peseten 
relating to proofs of claim. Skripko v. John Hancock Mut. Life Ins. Co. (N. Y.). 12 

543—Insurer held not liable on industrial life policies where affidavit purporting to be a proof 
of death was only a notice of death and as matter of law did not constitute performance 
of terms of policies in that respect. Shumowat v. Metropolitan Life Ins. Co. (N. Y.)..12 

543—Where policy insured “Marshall Burke” against accidental death resulting from wreck- 
ing of automobile truck, that proofs of death furnished insurer had been of “Marshall 
Burkes” or “Marshall Burke, Jr.,” held not to preclude recovery where identity of 
deceased was established beyond any doubt. Burke v. Washington Nat. Ins. Co. (Pa.).13 

543—Letter, written by attorney for insured under group policy providing for disability 
benefits, advising insurer of date of injury to insured, that injury had resulted in total 
permanent disability, and had continued for period of more than two years, held 
sufficient proo of disability, in absence of definition of term “due proof” required by 
policy. tna Life Ins. Co. v. Tipps. (Tex.) ‘ 

543—Beneficiary under accident policy held entitled to furnish proofs of dea 
local agent, notwithstanding policy provision seqgiring proof of loss to be made at home 
office. American National Ins. Co. v. Smith. (Tex.) .......-....-..0-5 bio waa 

543—Sufficiency of due proof furnished by insured claiming disability benefits under life 
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policy should be tested in accordance with rules of evidence. Pageants of life policy 
that insured claiming disability benefits furnish “due proof” of total and permanent 
disability requires such a statement of facts, reasonably verified, as, if established, would 
rima facie require payment of claim, and should be ample to enable insurer to consider 
its rights and liabilities. Unverified statements which insured, who claimed disabili 

benefits under life policy, furnished to manager of main office, alleged to be in Pennsyl- 
vania, that insured was ener, from heart ailment which caused total and permanent 
disability, held not “due proof” of disability where insured furnished no doctor’s 
certificate, did not allege that manager had authority to receive proofs, and stated also 


that main office was in New York. Peters v. Mutual Life Ins. Co. of New York. (U. S.).1164 


§ 548. EXAMINATION OF INSURED. 

548—Insurer under disability policies which did not cover disability caused by venereal 
diseases and which Pea ong that insurer had right to have its own medical examiner 
examine insured, and under statute, held entitled to require that insured submit himself 
to scientific test of his blood and spinal fluid to determine whether insured was suffering 
from venereal disease, where issue was presented that disability was result of such disease. 
American Life & Accident Ins. Co. v. Henning. (Ky.) 

§ 549. INSPECTION OF PERSON OF INSURED A 

549—In action for disability benefits under life policy, request of insurer that insured submit 
to physical examination by physician at place more than 50 miles from place of trial 
held properly refused as unreasonable. In action for disability benefits of life policy, 
insurer has no absolute right to order requiring insured to submit to physical examiation, 
but motion therefor is addressed to sound discretion of court. In action for disability 
benefits under life policy, refusal of insurer’s motion to require insured to submit to 
medical and clinical examination during trial held not abuse of discretion, where insured 
had been examined by insurer’s a peer at time of presentation of claim and evidence 
established that insured was totally and permanently disabled. Commonwealth Life Ins. 
Co. v. Brandon. . 

549—Autopsy provision of accident policy held valid. Compliance with autopsy provision of 
accident policy is a condition precedent to right to payment of loss. urley v. Metro- 
politan Life Ins. Co. (Mass. ) eis 

$49—Under policy providing therefor, insurer has right to autopsy provided request is 
seasonably made and reasonable as to time and scope. Under accident policy which 
provided for autopsy, burden was not on beneficiary to initiate proceedings for autopsy, 
nor to provide language of form to be used in making demand for one, but burden was 
on insurer. emrich v. A&tna Life Ins. Co. (Wash.) 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—In action on life poli ,, Statement of physician, which was not shown to have been fur- 
nished insurer by beneficiary, that it was signed by physician, or how insurer came into 
possession of it, held not part of proofs of death furnished insurer by beneficiary. 
Agreement of beneficiary that written statements and affidavits of all physicians who 
attended or treated insured should constitute part of proofs of death held not to extend 
to statements furnished insurer by physicians without knowledge of beneficiary, but 
referred only to those furnished by him. Houston v. Metropolitan Life Ins. Co. (Mo.) 

550—In action on fire policy, proof of loss furnished by insured pursuant to terms of 
policy held not substantive evidence of value of property alleged to have been destroyed, 
or of other facts therein stated. Connecticut Fire Ins. Co. of Hartford, Conn. v. 
Farmers Union Cooperative Gin of Ladessa, Okl.. et al. (Okl.) fos ; oaks 

550—Statement of insured in application for disability benefits under accident policy to 
effect that he was partially disabled held not to preclude recovery by beneficiary for 
permanent disability and death of insured which occurred after lapse of policy for 
nonpayment of premiums, where evidence showed insurer was not prejudiced by such 
statements, and had_ sufficient notice that insured’s claim was for permanent disability. 
Ocean Accident & Guarantee Corp.. Ltd. v. Moore. (U. S.) 

§ 553. FRAUD OR FALSE SWEARING. 

a In general. b . 

553(1)—False statement as to interest of conditional buyer, made in proof of loss furnished 
and sworn to by conditional seller’s assignee to insurer when insured truck was stolen 
after its repossession, held to render theft policy void under policy provision that any 
false swearing by insured to anything relating to policy would render it void, whether 
before or after loss. C. I. T. Corporation v. American Central Ins. Co. (Calif.) 

553(1)—Policy will not be forfeited by false swearing unless statement made is willfully 
alse, concerns some material matter, and is made with intent to defraud. In action 
on fire policy covering household goods and personal effects, statement of owner as to 
item of furniture which was incorrect as to amount and as to date when purchased, 
made without intent to defraud insurer, held not to justify forfeiture of _ where 
insurer was not defrauded. Perot v. Carolina Ins. Co. of Wilmington, N. C. (La 

553(1)—“False swearing,” within fire policy, which would render icy void, consists of 
those statements which are not only untrue but knowingly and intentionally made with 
knowledge of their untruthfulness or thoce statements which are made as the truth when 
party did not know them to be true and had no reasonable grounds for believing, tom 
to be true, and statements must be made for purpose of defrauding insurer. nited 
States Fire Ins., Co. v. Merrick et ux. (Md.) Hs aber aay 


553(1)—In suit on fire policy, refusal to instruct that if insured knowingly swore fatesly 
to claim and swore loss amounted to $3,500, where in truth it was not to exceed $2,500, 
then verdict must be for insurer, held not error where, under facts, insurer could not 
have been misled. Shelton v. Great American Ins. Co. of New York. (Mo.) . Me 

553(1)—Where insured presented sworn proof of loss exceeding $35,000 and then recovered 
verdict for only $17,000, in suit on fire policy, such disparity held not to necessitate 
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conclusive presumption that sworn proof of loss was fraudulent within policy provision 
for forfeiutre in case of fraudulent claim, since jury’s finding for tomes 3 ndicated that 
there was no fraud. Complete failure of os in suit on fire policy, to sustain item 
for which claim had been made in proof of loss, held not to create conclusive presumption 
of purpose to defraud within pig provision for forfeiture in case of fraudulent claim, 
where is found for insured after being charged that dishonest claim with intent to 
defraud would render peiiey, inperet on Rivera Soler & Co., Inc. v. United 
Firemen’s Ins. Co. of Philadelphia. 

553(1)—Statements of insured to ies in = AS accident under automobile liability 
policy that he and his party had not been drinking on night of accident held to avoid 
policy as misrepresentation relating to “material fact or circumstance concerning insurance 
or subject thereof,” within provision of policy for avoidance for such misrepresentation 
or concealment. False swearing of insured under automobile — policy on adverse 
examination in action against insured and insurer for injuries caused by insured’s operation 
of automobile, that he and his party had not been drinking on night of accident, held 
false swearing “touching matter contin to insurance or subject_thereof,” within pro- 
yagl of policy for avoidance thereof for such false ewearng. Hunt v. Dollar et al. 


(Wis 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 

555. —— IN GENERAL. 

555—Liability of insurer for disability benefits under certificate issued under group life 
policy held not terminated by failure of insured to claim disability benefits immediately 
after he became totally and permanently disabled, but on waiver of proof of disability, 
rights of insured became irrevocably fixed entitling him thereafter to option to claim 
disability benefits, or await maturing of death benefits. Johnston et al. v. Travelers’ 
Ins. Co. (Ga.) 

555—Insurer held not to have waived defense of noncompliance with autopsy provision 
of accident policy where insurer forwarded proofs of loss to beneficiary after beneficiary 
had refused to permit an autopsy before burial and deferred her decision as to per- 
mitting autopsy after burial pending further investigation and did not at any time 
communicate such permission, Hurley v. Metropolitan Life Ins. Co. (Mass.) ... 

555—Insurer on fire policy issued in name of both husband and wife did not waive reauirement 
ment that wife be made a party to the proofs of loss, where objection to such failure 
was promptly made by insurer’s adjuster. United States Fire Tne. ce v. —— et ux. 


d.) 
§ 556. -~—— hog OF OFFCERS OR AGENTS. 
eneral. 


1). 
556(1)—Denial of F fsbility under accident policy by insurer’s local agent held to relieve 
beneficiary of necessity of furnishing proofs of death, where furnishing such proofs 
to local agent was authorized. Amercian National Ins. Co. v. Smith. (Tex.) 
§ 558. ——- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Act of insurer’s agents in furnishing insured’s attorney an official form for proof 
of loss after expiration of time for (proof anpearing in life policy and acceptance of such 
proof by insurer’s home office held ‘“‘waiver” of policy provision regarding time for proof 
of loss, notwithstanding provision of policy that all waivers must be in writing. Stonsz 
v. Equitable Life Assur. Soc. of the United States. (Pa.) .. ; d 


(2). Statements and acts of officers and agents. 
558(2)—Proofs of loss may be waived expressly or by implication, and waiver may be 
inferred from words or conduct of insurer’s authorized officers or agents evincing intent 
on part of insurer not to require such proofs, and calculated to cause belief by insured 
that proofs will not be required. Wold v. State Mut. Life Assurance Co. of en 
Mass. (Minn.) 
(4). Failure to furnish blanks. 
558(4)—Where insurer under death and dismemberment policv, in reply to request for form 
for filing prests of loss, ignored request and denied liability, provisions of policy requir- 
ing formal proof and barring action for 60 days nee waived. Conaey v. Massachusetts 
Bonding & Ins. Co. (N. H.) raed erecta 
(5). Failure to make sufficient demand. 
558(5)——Insurer on fire policy covering contents of insured’s house waived requirement that 
insured, on sustaining loss, papeave bills of purchase, in absence of request by insurer 
therefor. Insurer on fir policy requiring submission of purchase bills on loss must 
demand production of s' bills with reasonable promptness and before suit on policy 
is commenced, or requirgy ent will be waived. United States Fire Ins. Co. v. Merrick 
et ux. (Md.) 
558(5)—Ordinarily fact that insurer, with notice of loss, remains inert aad fails to demand 
that insured comply with stipulations as to proofs of loss, does not constitute waiver 
thereof, unless er with other acts calculated to lead insured to believe that proofs 
need not be furnished. Requirement of formal proof of loss in group policy containing 
provisions for disability benefits held waived by silence of insurer after receipt of notice 
of insured’s disability notwithstanding that notice of disability was not furnished until 
more than two years after time when policy provided that proof should be made in 
absence of provision of policy for forfeiture for failure to make formal proof of loss, or of 
suggestion that insurer was denied chance to investigate, or was prejudiced by delay. 
7Etna Life Ins, Co. v. Tipps. (Tex.) 


# 559, DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Denial of liability by insurer within time fixed for making proof of loss constitutes 
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. waiver of provision of policy requiring insured to furnish such proof. Cova v. Bank- 
rs & Shippers Ins. Co. of New York. (Mo.) 

559(1)—Insurer which from Gret notice of loss had denied all liability under fire policy on 
ground that policy was not in force at time loss was sustained could not in suit on 
olicy interpose defense that formal proof of = had not been given. Meyer v., 
National Fire Ins. Co. of Hartford, Conn. (N. D.) 

§59(1)—Denial of liability on windstorm policy within time for proof of loss held waiver 
of such proof. St. Paul Fire & Marine Ins. Co. vy. McRae. (Tex.) 

(2). Life and accident insurance. 

559(2)—Insurer’s disclaimer of liability on automobile liability policy held waiver of delivery 
to insurer of copy of summons and complaint served on plaintiff seeking recovery on 
policy covering operation of any automobile except one owned by plaintiff. Williams v. 
General Ins. Co. of America et al. (Cal.) 

559(2)—Insurer’s refusal to pay insured not predicated on failure of insured to furnish due 
proof of disability or kindred matter waives insurer’s right to insist on compliance with 
provision of insurance certificate requiring proof of disability. Prudential Ins. Co. of 
America v. Calloway. (Ga.) 

§59(2)—Denial of liability by insurer waives cet roof of conditions upon which that 
liability rests. Equitable Life Assur. Soc. of the United States v, Witten. (Ky.). 
559(2)—Where no plea in abatement was interposed, denial of liability on life policy on 

grounds other than failure to furnish proof held waiver of right to demand proof. Com- 
monwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 

559(2)—In action on group disability policy, where insurer rejected claim on proof furnished 

: gn ground insured did not become disa ied during life of policy and made no request for 

farther proof, insured held entitled to bring action without offering further proof. Dis- 

tinct denial of liability and refusal to pay by insurer on ground other than want or defect 

of preliminary proof waives condition requiring proof. Pete v. Metropolitan Life Ins. 


0, 

559(2)—Denial by insurer of all liability under disability provisions of oop policy held 
not waiver of requirements of due proof of disability and expiration of six month’s 
period after receipt of such eer as conditions precedent to insurer’s liability. Anderson 
v. Metropolitan Life Ins. (Mo.) 

§59(2)—Where insurer under death and dismemberment policy, in reply to ro for form 
for filing proofs of loss, ignored request and denied liability, provisions of policy requiring 
formal proof and barring action for 60 days held waived. Canney v. Massachusetts 
Bonding & Ins. Co. (N. ) 7 

559(2)—Insurer, by stating in letter that there was no basis for disability claim because 
insured did not become disabled while still insured under group policy, waived policy 
requirement as to proof of Geability. Equitable Life Assur. Soc, of the United States 
v. Robbins. (Okla.) .. 

$59(2)—Where proof of insured’s death states that additional proof will be furnished insurer 
on demand, furnishing of additional proof after demand for payment of double indemnity 
under industrial policies is unnecessary where insurer does not request additional proof, 
but denies liability and refuses to pay double indemnity. Cockcroft v. Metropolitan Life 
Ins. Co. (Pa.) 

559(2)—If statement made by insurer’s agent that insured could not recover disability benefits 
unless she was in bed was false, and insured was misled thereby, insurer would be 
estopped from taking advantage of provision requiring written notice and formal proof. 
Alexander v. Durham Life Ins. Co. (S, C.) 


559(2)—Insurer by denying ow waives right to demand proof of loss, and recovery may 


be had without furnisning such proofs. American National Ins. Co. v. Smith. (Tex.) 

559(2)—Where insurers under property and indemnity risk policies disclaimed liability to 
shipowner for damages required to be paid because of ship’s negligence, declined to 
gerenpete in defense of action against shipowner, and refused to pay indemnity sued 
or, insurers waived policy requirement that shipowner’s claim be presented with proper 
roofs of loss within specified time. United States v. American Ins. Co. of Newark, 

J.. et al. (U. S.) ; 

559(2)—-Employer’s letter to injured employee. denying liability for total permanent dis- 
ability benefits under group insurance certificate, was not binding on insurer, and hence 
did not constitute waiver of due proof of such disability; employer not being insurer’s 
agent for such purpose. Ralston v. Metropolitan Life Ins. Co. (Utah) 


§ 560. ——- FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
( In general. 

560(1)—Insurer may make independent investigation of its own,as to claim for disability 
benefit under life policy, or it may construe mere notice of ‘insured’s disability as due 
proof to which insurer is entitled and so require no other great from claimant. Lentz 
v. New York Life Ins. Co. (Mo.) 

560(1)—Life insurer has duty upon receipt of defective notice of obalen to point out the 
insufficiency. ailure of insured to present satisfactory proof of loss within time 
required by life policy did not defeat insured’s right under disability clause where insurer’s 
agent was timely apprised of the disability and after expiration of notice period agent 
and claims representative were consulted and did not explain to insured, who was not 
familiar with English language. form of gress uae. Stonsz v. Seatatie Life Assur. 


Soc. of the United States. (Pa.) 


(3). Specifying ground of objection as waiver of ‘hes grounds. 
560(3)—Insurer under group disability policy accepting and retainin roofs of disability 
which showed that disability did not occur until after policy had hosed and_ denying 
claim on sole ground that insured was not disabled within policy waived defect in 
proofs and was liable on policy, where proofs were filed within one year from commence- 
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ment of disability as required by policy and ag life of policy. Equitable Life 
Assur. Soc. of the United States v. Foster. (Ala. 
§ 561. ——- ADJUSTMENT OF LOSS AND NEGOTIATIONS ‘FOR SETTLEMENT. 
561—Insured held not entitled to recover on accident policy after failure to comply with 
requirements of policy that written notice of injury be given within 20 days mod com- 


mencement of disability, ns = of local agent of Gomi to bring about 
20-day period. pen v ‘ommercial — 


settlement of claim after expiration o 
Ins. Co., of Newark, N. J. (Minn.) 

$ 562. PAYMENT OF LOSS. 

562—Under life policy providing for disability benefits upon furnishing of due proof thereof, 
insurer, after accepting insured’s proof of disability and making disability payments for 
nine years, could not then question sufficiency of such proof in absence of any claim 
’ error, omission, fraud, or concealment by insured or any one acting for him. Wold 

State Mutual Life Assurance Co. of Worcester, Mass. (Minn.) 

562——Proof of claim for disability benefit under life policy was waived by insurer if it made 

payment for seven months on account thereof. Lentz v. New York Life Ins. Co. (Mo.).1245 


XV. Adjustment of Loss. 
§ 567. RPvnGy 2 PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


$67—Provisiens i -. policies for submission to arbitration to ascertain amount of loss are 
binding on parties to policy. Ex parte Birmingham Fire Ins. Co. (Ala.) .1352 

567—Where participating agreement gave senior participating mortgagee irrevocable power 
to represent all persons interested in mortgage subject only to accountability, and_ losses 
under fire policies were payable only to senior participating mortgagee, senior participating 
mortgagee could invoke and become subject to appraisal to fix loss, and might in absence 
of fraud bind all parties to loss thus adjusted. Weiner v. cas Fire Ins. Co. 
et al. (U. S.) ceheewy eee 

§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 

569—-Each party to fire policy must make fair effort to carry out good faith agreement for 
submission to arbitration to determine loss anit poly. Ex parte Birmingham Fire 
Ins. Co. (Ala.) . penpals ‘ nae wala ate 

§ 571. APPOINTMENT OF UMPIRE. 

571—-Under automobile theft policy providing for a board of two appraisers and umpire 
appointed by appraisers or by court if appraisers failed to agree for 15 days, to 
determine damage to stolen automobile, where court appointed umpire less than 48 hours 
after appraisers disagreed, award made by appraiser appointed by insured and umpire, 
after notice to appraiser appointed by insurer, was invalid. Camden Fire Ins. Ass’n 
v. Cahill. (Ky.) 

§ 574. VALIDITY AND. EFFECT ‘OF APPRAISAL OR AWARD. 

(2). Irregularities in proceedings. 

574(2)—Award of arbitrators for loss under fire policy for total destruction of building 
could be set aside for failure to accord insured his rights as against contention award 
could not be set aside because it was based on arbitrator’s technical knowledge of subject- 
matter, since total destruction of building forbade an inference that arbitrators were 
chosen as experts to decide matter, and agreement contained nothing to indicate that 
matter was to be decided without parties being heard and accorded right to present evi- 
dence. Agricultural Ins. Co. of Watertown, N. Y. v. Biltz. (Nev.) 1711 

(7). Actions to set aside award. 

574(7)—In action on fire policy where claim had been submitted to arbitrators, evidence 
that one arbitrator refused to listen to testimony of plaintiff and refused to advise 
plaintiff's counsel of time for meeting of arbitrators after demand for such notice, so 
that counsel could have witnesses available to testify to matters pertaining to issues, 
held to justify setting aside award. In action on fire policy where claim had been sub- 
mitted to arbitrators, evidence that counsel requested notice of meeting so that he could 
produce witnesses to testify to matters pertaining to issue and that at one meeting one 
arbitrator denounced only witness for plaintiff as unworthy of belief, and indicated 
another meeting would be held where plaintiff could offer evidence but such right 
was not given held sufficient to justify setting award aside on ground that plaintiff was 


denied right to present evidence to arbitrators. Agricultural Ins. Co. of Watertown, 
N. Y. v. Biltz. (Nev.) 


' 579. SETTLEMENT BETWEEN PARTIES. 

579—Mutual mistake of insurer and insured as to probable future duration of insured’s 
disability held not to authorize suit to cancel agreement compromising and settling claim 
for disability benefits and canceling disability clause of life policy. Evidence as to mutual 
mistake regarding whether insured had ameebiasis when agreement was executed com- 
promising insured’s claim for Seabtity benefits and canceling disability clause of life 
policy held insufficient to justify cencellation of compromice and cancellation agreement. 
Pacific Mut. Life Ins. Co. of California v. Jacob. (U. S.) , 1495 


XVI. Right to Proceeds. 
$ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 

580(1)—Neither lessor nor lessee ordinarily has an interest in proceeds of insurance obtained 
by the other on his own separate insurable interests. Where there is an agreement for 
insurance against loss of property between parties standing in relationship of mortgagor 
and mortgagee, lessor and lessee, vendor and vendee, life tenant and remainderman, and 
party obligated in violation of his agreement procured insurance payable to himself alone, 


other party for whose benefit agreement was made has equitable lien on proceeds. 
Under trust indenture covering leasehold by which lessee was to procure earthquake 
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insurance payable to trustee to be used for redemption of bonds, if not expended for 
repairs and “unless otherwise provided by the ground leases’ where lease required 
lessee to carry fire insurance and to expend “all’’ insurance monies in re irs, lessors 
held entitled to proceeds of earthquake insurance notWithstanding leasehold interest 
terminated because of lessee’s default in payment of rent. Under trust indenture 
coveri leasehold by which lessee procured ogee insurance payable to trustee to 
be u for redemption of bonds if not expended for repairs and “‘unless otherwise pro- 
vided by the ground leases” where lease required carryi of fire insurance, and that 
buildings be kept in good condition, trustee held entitled to proceeds of earthquake 
insurance, notwithstanding termination of lease through lessee’s default in payment of 
rent. Where lease required lessee to carry fire insurance and to expend “all” insurance 
money in repairs, even though earthquake insurance procured by lessee as required by 
trust indenture covering leasehold was payable to trustee under policies, payments for 
losses should go to lessor in view of trust indenture, expressly making trustee’s rights 
subject to provisions of lease. Where lease required lessee to procure fire insurance and 
did not require proceeds of all insurance to be expended in repair, earthquake insurance 
procured by lessee under trust indenture requiring it to be made payable to trustee 
would be payable to trustee even if lessee, in violation of its covenant, had caused policies 
to be issued able to itself or payable to lessor. Alexander et al. v. Security-First 
Nat. Bank o a Angeles et al. (Cal.) 

580(1)—Contractor seeking fire policy to protect his interest as mechanic’s lienholder held 
entitled to rely on advice of agent as insurer’s representative and as expert in insurance, 
who told contractor that policy would protect his interest. Falkenberg v. Industrial Fire 
Ins. Co. et al. (Ohio) 

(2). Property subject to mortgage or other lien. 

580(2)—Lessor’s interest in insurance indemnif ing against loss of mortgaged premises is not 
superior to that of mortgagee of leneeheld, simply because lessor’s interest in property 
is superior to that of mortgagee. Rule that, in absence of special provision in lease, there 
is no obligation of lessée to procure insurance for benefit of the lessor against fire or 
other risks, and that neither lessor nor lessee has interest in proceeds of insurance 
obtained by the other on his own interest, is applicable to relationship between mortgagor 
and mortgagee. Alexander et al. v. Security-First Nat. Bank of Los Angeles et al. 

: . 1024 

580(2)—-Where it appeared that injured party had statutory lien on automobile causing injuries, 
that such automobile was covered by collision insurance, and that while automobile was 
held by injured party under attachment insurer made settlement with insured buyer and 
seller, injured party could not recover amount of such settlement from indemnity company 
since statute creating lien did not become part of insurance contract nor entitle injured 
party to equitable lien on insurance money. Silverman v. Dew et al. (S. C.)........1748 

580(2)—If mortgagor should neglect to perform his covenant to provide fire insurance for 
benefit of mortgagees, owner of junior participating interest in mortgage could impose 
a ae moneys belonging to mortgagor. Weiner v. Sentinel Fire Ins, Co. 

$ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. 

581—“Standard mortgage clause” is distinguishable from “open mortgage clause” in that 
open mortgage clause provides that policy shall be payable to mortgagee as his interest 
may appear, and that his rights will be defeated by breach of conditions of policy by 
mortgagor, while “standard mortgage clause’ provides that in case of loss policy is 
payable to mortgagee, and that his interest as payee shall not be invalidated by act of 
mortgagor. Rhode Island Ins. Co. v. Wurtman. (Ky.) 687 

581—Mortgagee of real property held not entitled to retain proceeds of that part of fire 
policy which covered personal property, notwithstanding policy contained standard union 
mortgage clause and was in mortgagee’s session at time of fire, having been delivered 
to mortgagee “‘as security.” Spangler v. Union Nat. Mount Joy Bank. (Pa.) .......... 

$81—Standard mortgagee clause in fire policy created in favor of mortgagee separate, dis- 
tinct, and independent contract of insurance from that between mortgagor and insurer. 
Standard mortgagee clause in fire policy is not an assignment of policy or a simple loss 
payable clause. illits v. Camden Fire Ins. Ass’n. (Pa.) RES Lene 

581—-Fire insurance money was not exclusively the fund of the mortgagors or the mortgagee, 
ut was fund in which each had common interest for accomplishment of common purpose, 
and hence was pa subject of contract. Mortgagee and mortgagors who orally agreed 
that proceeds of fire policy should be applied as credit on mortgage note had right to 
change such oral agreement to carry out common purpose of parties by restoring the 
security by replacing the improvements. Schultz et ux. v. Morton et al. (Tex.). 1723 


1378 


$81—Although standard mortgage clause in fire policy is not complete in itself, it creates 


separate insurance of mortgagee’s interest. ire policy with standard mortgage clause 
attached insures two persons with arate interests in the property who have con- 
tractual relations with each other, and is excess insurance with respect to interest of 
owner over and above interest of mortgagee. Obligation of insurer under fire policy 
containing standard mortgage clause, and of person entitled to payment, depends upon 
terms of policy appl 

Corporation. (U. S.) : 

581—That mortgagee clauses in fire 

standard form did not make clauses invalid, since New York law does not forbid special 
agreements in fire policies relating to interests of mortgagee. Where junior participating 
interest in mortgage was subject to participating agreement which gave owner of senior 
participating interest full control over mortgage, and irrevocable power to represent all 
persons interested in mortgage subject only to accountability, and losses under fire 
policies were made payable to owner of senior participating interest, purchaser of junior 
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participating interest was not entitled to share in proceeds of policies or litigate amount 
of loss, where proceeds were less than amount of senior rticipating interest, notwith- 
standing mortgagor’s agreement to procure insurance for benefit of mortgagees. Mort- 
gagor’s covenant to provide fire insurance for benefit of mortgages could not create right 
in junior participating mortgagee, as against insurers, where insurance was made payable 
to senior participating mortgagee and not to junior participating mortgagee. Words ‘as 
interest may appear’’ in fire policies making losses thereunder payable to senior participat- 
ing mortgagee, or to senior participating mortgagee’s guaranteed assignee as interest may 
appear, meant as interest might appear between senior participating mortgagee and 
mortgagor, or as between senior participating mortgagee’s guaranteed assignee and_mort- 
gagor, and did not show purpose to cover lien of junior participating mortgagee. Where 
fire policies were made payable only to senior participating mortgagee, junior participating 
mortgagee would have interest in proceeds of policies only in case loss should exceed 


senior participating mortgagee’s interest in mortgage. Weiner v. Sentinel Fire Ins. Co. 
et al. (U. 


IN 


16 
§ 582. POLICY. FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 


582—Under burglary policy giving insurer option of adjusting loss with insured, or with 
bailors as owners of property in custody of insured, settlement of entire loss entered 
into in good faith between insurer and insured, honestly intended to include property 
of bailors, held to |e aga bailors from thereafter maintaining action against insurer 
for loss sustained while property was in possession of insured. Hoffman et al. v. Fire- 
man’s Fund Indemnity Co. et al. (N. 

$ 583. LIFE a4 ACCIDENT POLICY PAYABLE TO ‘INSURED, HIS REPRESEN- 

ATIVES OR ESTATE. 
(2). Tolley payable to relative or person equitably entitled. 

583(2)—Where claimant showed genes covering life of deceased to undertaker and said 
“Do you think you can bury her with these?” and undextalver agreed to do so and then 
afterwards, through claimant, collected part of proceeds and returned to him small 
balance which remained after payment of funeral bint, claimant held not entitled to bal- 
ance of proceeds of policies under facility of payment clause, since he did not assume 
liability for funeral bill and did not pay bill. Where insurer acted in good faith in 
ge original payment under facility of eon clause of claimant not entitled —_ 
fact that original payment was made to claimant did not entitle him to balance of 


ceeds of policies. Facility of payment clause in policy does not afford to insurer abso ae 
right to exercise its own discretion and judgment in making payment even to those who 
are not included within its terms, but such clause merely gives to insurer protection if, 
in exercise of its discretion and acting on such information as it has before it, it makes 
payment in good faith to ia) apparently equitably entitled thereto. 


Metropolitan Life Ins. Co. a. 
583(2)—Facility of payment clause in life policy is for benefit only of insurer and creates 
no right to compel payment thereunder. Metropolitan Life Ins. Co. v. Mangravite et al. 


583(2)—Settlement of claim made under industrial policy by payment to insured’s relative 
of sum less than face value of policy, or sum less than proceeds of policy, according to 
terms of policy in case of condition broken, was not defense to action on policy by 
insured’s administrator. Payment of industrial policy by way of settlement is insufficient 
- defense to action on policy unless payment is made to administrator of insured’s 
tate. Bravoy v. Metropolitan Life Ins. Co. Y.) 
583(2)—_U nder facility of payment clause of industrial policies ‘which poems insurer to 
pay the one equitably entitled to proceeds of policies but did not com insurer to 
make such a payment, mother of insured could not sue for surrender 2 od of policies 
in absence of a binding election by insurer to pay mother. Kashdan v. Metropolifan 
Life Ins. Co. et al. (N. Y.) . 
583(2)—Insurance company, by paying insurance money into court in statutory interpleader, 
did not exercise any rights under facility of payment clause in life policy. Pashuck v 
Metropolitan Life Ins. Co. et al. (Pa.) 
583(2)—Under life policy pavable to insured’s executor or administrator but containing facility 
of payment clause permitting payment by insurer to wife or other person appearing to 
it to be equitably entitled to money, widow had ~~ ee enforceable claim agninet the 
insurer. orsfield v. Metropolitan Life Ins. Co. ve ‘ 
LIFE OR ACCIDENT POLICY DE GNATING BENEFICIARY. 
—— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In_ general. 
585(1)—Only beneficiary named in life paley has right to proceeds thereof. Metropolitan 
Life Ins. Co. v. Mangravite et al. (N. J.) 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Direction in industrial life policy that proceeds be paid to designated beneficiary 
would control over preceding general language of policy providing for payment to 
executor or administrator unless payment was made under succeeding facility-o! payment 
clause. Tinsley v. Washington National Ins. Co. ) 
(3). Policy payable to wife. 
585(3)—Where accident policy expressly reserved to insured right to change beneficiary 
without named beneficiary’s consent, named beneficiary’s right under policy was not 
“property right,” and was not proper subject of property settlement contract between 
insured and named beneficiary who was his wife at time policy was issued, and who 


obtained divorce before insured’ death. Mayfield v. Fidelity & Casualty Co. of New 
York. (Cal.). 


585(3)—Insured’s alleged assignment of life poliey to wife by naming her as beneficiary of 
policy when issued prior to divorce held insufficient to take case out of general rule 
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that divorced wife has no interest in proceeds of policy on life of husband merely by 
reason of having been named beneficiary therein in consideration of or during marriage, 
nor to constitute comepenent after later court decree dissolving marriage relationship. 
Miller v. Miller’s Adm’x. (Ky.) 

§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Under industrial life policy having facility of payment clause, named beneficiary held 
without vested interest in policy at time of insured’s death, since insurer could pay 
others than named beneficiary. Wick kes v. Metropolitan Life Ins. Co. et al. (La. 


586—Where industrial life policy contained facility of payment clause, original bene ciary 
held to have no vested interest in proceeds, and hence could not com lain of insurer’s 
waiver of technical requirements of — relating fe — of beneficiary. Louisiana 


Industrial Life Ins. Co. Inc. v. Tillman et al. . 

586—Beneficiary in an old line policy which does not reserve right to change beneficiary has 
on issuance vested interest, but where right to change is reserved, beneficiary has mere 
expectancy. Goodale v. Wilson et al. (Me.) 

586—In industrial life policy, beneficiary acquires no vested right of action against insurer 
in absence of direction of policy that payment be made to beneficiary. Tinsley v. 
Washington National Ins. Co. (Mo. 

586—Tho ordinarily, where designation of beneficiary in life policy is absolute and 
unconditional because right to change beneficiary is not expressly reserved to insured, 
beneficiary has vested interest in policy, and cannot be deprived of proceeds by anything 
insured may do without beneficiary’s consent, such right is subject to terms and con- 
ditions of policy. Provision of life policy for payment thereof to insured’s executor 
or administrator held not to have given vested interest in executor or administrator as 
neither were then in esse, and where subsequent to issuance of policy, pursuant to its 
terms, another beneficiary was designated. Pashuck v. Metropolitan Life Ins. Co. et al. 


(Pa.) 

$86—Under Ohio law, beneficiary under life policy containing right to change beneficiary 
has a mere expectancy, not a vested interest. Columbian Rat. Life Ins. Co. v. Welch, 
Collector of Internal Revenue. (U. S. 

586—Beneficiary and contingent beneficiary of life policy reserving to insured right to revoke 
or change beneficiaries held to have only expectancy and not vested rights in policy. 
Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) 

586—Where insured has right under life policy to change beneficiary, no beneficiary acquires 
vested interest therein, but vested interest is obtained when policy gives ineured no 


h.) 
7 —— CHANGE OF BENEFICIARY. 
587—Cancellation, after bank closed, of trust agreement making bank the trustee-beneficiary 
of life policy held to cancel designation of bank as beneficiary, notwithstanding that 
insured indorsed no change of beneficiary on policy, where insurer waived necessity 
of such indorsement by bringing proceeds of policy into court by interpleader. Novotny 
v. Acacia Mutual Life Ins. Co. (Ill.) . 


587—Insurer by filing action, after insured’s death, to ascertain whether proceeds of life 
policies should be paid to original beneficiary or to another party, did not thereby waive 
requirement of oalieian that change of beneficiary should take effect on receipt by insurer 
of written request therefor, since substantial compliance with such requirement was 
necessary to effect change. Aitna Life Ins. Co. v. Worpell et al. (Kan.) atels 

587—Attempted change of beneficiary on industrial life policy which did not contain any 
specific provision concerning right to change beneficiary, but which provided that policy 
could not be changed except by express agreement of company, held ineffectual where 
insurer did not consent. Plea that insurer was estopped to deny change of beneficiary 
on industrial life policy was not available to person whom insured attempted to make 
beneficiary, where insurer deposited funds in court, interpleaded all claimants, and 
disclaimed any interest in respect of rights of litigants. Conditions respecting indorse- 
ment of or consent to change of beneficiary by insurer may be waived by insurer, since 
they are inserted for insurer’s protection. Provision in industrial life policy that its 
terms and conditions could not be changed without consent of insurer held solely for 
benefit of insurer, and could be waived, provided such waiver did not interfere with vested 
rights of third persons. Provision in industrial life policy that policy could not be 
changed without consent of insurer, which would render attempted change of beneficiary 
ineffectual because of failure of insurer to consent to change, held waived by insurer 
when it filed bill of interpleader and deposited proceeds in court. Desire and intention 
of insured on industrial life policy containing facility of payment clause is paramount 
in determining who should obtain proceeds of policy on death of insured, where insurer 
disclaims any interest in policy and deposits proceeds in court, interpleading several 
claimants, and insured, before death, did suaneiiion within his power to effect a change 
of beneficiary. Proceeds of industrial life policy containing facility of payment clause 
which were deposited by insurer in court and claimants interpleaded held payable to 
friend whom insured had attempted to make beneficiary, but change had not been effected 
because insurer had not assented to change, since insurer, by interpleader, waived its 
right to insist upon strict compliance with terms of policy, and wishes of insured were 
paramount. Wickes v. Metropolitan Life Ins. Co. et al. (La.) . 

587—-Where aie life policy contained facility of payment clause, original beneficiary 
held to have no vested interest in proceeds, and hence could not complain of insurer’s 
waiver of technical requirements of policy relating to change of beneficiary. Where 
insured executed and forwarded application form making mother his new beneficiary 
under industrial life policy, but died without executing lost policy affidavit required by 
insurer’s reply, and without paying nominal fee required for dion nging beneficiary, mother, 
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joined with original beneficiary in interpleader proceeding by insurer, held entitled to 
roceeds of policy, especially where it did not appear that original beneficiary was included 

aan” of payment clause. Louisiana Industrial Life Ins. Co. Inc. v. Tillman et al. 
a. 

587—-Insured’s mother held not entitled to proceeds of life policy which was in mother’s 
aa under alleged agreement whereby son promised to have mother named as 
eneficiary instead of wife, where none of acts required by policy to accomplish change 
of beneficiary were done. Burnham v. Prudential Ins. Co. ok Aaawtion et al. (Mass.) 

587—Where life policy reserves right of insured to change beneficiary, insured, may during 
his lifetime, extinguish beneficiary’s expectancy by substituting another or by assigning 
policy. Change a beneficiary in life policy by insured will be inoperative where there 
was fraud, undue influence, or lack of mental capacity. No more mental capacity is 
required to change beneficiary in life policy than to make will. Insured, who has clear 
consciousness of business he is engaged in and knowledge of life policy in general way, 
without prompting, an understanding of disposition he wishes to make and of persons and 
objects of bounty, and of nature of claims of those who will not share in policy, is 
mentally capable of changing beneficiary in policy. Acts of undue influence sufficient 
to invalidate will are sufficient to invalidate change of beneficiary in life policy. Insured 
in changing beneficiary of life policy must do so understandingly by his own act. 
Undue influence to invalidate change of beneficiary in life policy must be of such degree 
as to take away insured’s free agency, either by deception or force or coercion whigh 
insured is too weak to resist. Where insured, who worked for father and received no 
specified wage, took out life policy, with wife as beneficiary, at suggestion of father who 
paid all premiums, but there was no agreement between insured and father that insured’s 
wife should be beneficiary or that insured would not change beneficiary as permitted 
under policy, change of beneficiary by insured to another woman extinguished all rights 
of wife under policy. Goodale v. Wilson et al. (Me.).... Sat Sas 

587—Under provision of life policy reserving right in insured to change beneficiaries without 
their consent, expectancy of beneficiaries held subject to defeasance by insured, either by 
technical change of beneficiary, or partially and contingently by assignment on valid con- 
sideration. Belknap et al. v. Northwestern Mut. Life Ins. Co. et al. (Vt.) ..........1328 

§ 587. CHANGE OF BENEFICIARY. 

587—Husband may change beneficiary of life policy payable to wife, even though divorce 
be obtained by wife because of fault of husband. Provision in life policy with refer- 
ence to manner in which beneficiary shall be changed is for benefit of insurer and may 
be waived by it. Insurer which filed bill of interpleader and deposited money in court, 
pleading willingness to pay to whichever rival claimants court might decided to be rightful 
owner thereof, waived provision in life policy relating to manner in which beneficiary 
should be changed. Gnekow v. Metropolitan Life Ins. Co. et al. (Mo.) ~~ F 

587—Provision of life policy, that terms could not be changed or its conditions varied except 
by express agreement of company evidenced by president or secretary’s signature, 
impliedly gave right to make change of beneficiary by indorsement on policy in manner 
specified. Where insured had right to name or change beneficiary in life policy pay- 
able to executor or administrator, subsequent indorsement of name of new beneficiary on 
policy superseded any personal representative as respects right to proceeds of life policy. 
Pashuck v. Metropolitan Life Ins. Co. et al. (Pa.) eae SF ie ae ; 7 
590. ———- RIGHTS OF CREDITORS. 

590—Cash surrender value of life policy held not subject to garnishment where insured 
had not complied with terms of policy by requesting in writing that cash surrender 
value be paid to insured and had not surrendered policy to insurer as required by policy. 
Bethards, for Use of Draper & Kramer, Inc. v. Metropolitan Life Ins. Co. Ill. 

590—One paying premiums on life policy, naming another as beneficiary, under mistaken 
belief that payer was to receive proceeds thereof, held entitled to reimbursement out of 
PR’ —— on insured’s death. Metropolitan Life Ins. Co. v. Mangravite et al. 
me Be ingly 

§ 591%. INDEMNITY INSURANCE. : 

§ 591'%4—Tf automobile liability policy is issued without statutory provisions subrogating 
inivred party recovering judgment against insured to insured’s rights under policy, law 
implies that policy was issued with reference to statute, and legal effect is same as if 
conditions were actually and fully complied with. Maryland Casualty Co. v. Wagpener. 
(Ark.) ° e é 


591%4—Policy indemnifying insured against loss from liability imposed by law for damages 
for accidental injuries and death, and providing that no action should lie against insurer 
or insured unless brought by insured for money actually paid in satisfaction of final judg- 
ment after trial, held to create indemnity instead of liability insurance, so as to pre- 
clude recovery on policy by administratrix whose judgment in death action against insol- 
vent insured had not been paid. Insurer held not estopped from denying liability 
under indemnity policy as against administratrix whose judgment against insolvent 
insured in death action was affirmed on appeal, on ground that insurer, in accordance with 
terms of policy, paid expenses of appeal, including attorney’s fees and costs of transcript. 
Insurer which took over insurance association held not estopped from denying liability 
under indemnity policy as against administratrix who had recovered judgment against 
insured in death action, on ground that insurer had agreed to pay all liability and obliga- 
tions of association, where insured was insolvent and administratrix’ judgment had not 
been satisfied, since association did not become liable until insured had paid amount of 
judgment. Iroquois Underwriters, Inc., et al. v. State ex rel. Morgan. (Ind.) ie ae 


591%4—Where automobile liability policy authorized suit against insurer by party recovering 
unsatisfied judgment against insured, suit against insurer by injured party obtaining 
unsatisfied judgment against insured could not be defeated because such suit grew out 
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of proceeding of discovery instead of being independent suit brought against insurer 
alone on its contract. Great American Indemnity Co. v. Mize. (Ky.) ‘ 

59114—Insurer which dated back compulsory liability policy in ignorance that insured had 
been involved in an accident prior to issuance of policy, but subsequent to effective date 
of policy as dated back, held estopped to deny liability as to parties injured, when insurer 
issued certificate which was filed with registrar of motor vehicles. Liability on compul- 
sory motor vehicles liability policy which dated back by insurer in ignorance that insured 
had been involved in accident prior to issuing policy, but within ective date of policy 
as dated back for loss suffered in such-accident, held absolute as soon as policy became 
effective. Royal Indemnity Co. v. Granite Trucking Co. et al. (Mass.) fila 

§ 591%—Conditional sellers of truck damaged by collision with insured’s truck held not 
entitled tu maintain action ex contractu against insurer which paid amount of damages to 
buyer, since insurer’s contract was with insured and was one of indemnity only. Con- 
ditional sellers of truck damaged by collision with insured’s truck held not entitled to 
maintain action ex contractu against liability insurer which paid amount of damages 
to buyer, since evidence, that insurer’s representative made no reply to seller’s request 
that check for damages be sent to sellers and buyer jointly, negatived suggestion of 
contract by insurer to pay sellers, and it did not appear that insurer’s representative 
had authority to make such a contract. Conditional sellevs of truck damaged by collision 
with insured’s truck held not entitled to maintain tort action against liability insurer 
which paid amount of damages to buyer, in absence of evidence of fraud or collusion, 
sifce insurer was not a tort-feasor and was under no legal duty to protect sellers. Mercer 
et al. v. New Amsterdam Casualty Co. (N. C.) 

591%4—Under Massachusetts law, policy, such as m 
casualty is one of indemnity, and, liability having been established, injured person may 


proceed directly against jocurer to collect judgment against insured. Maryland Casualty 
1 


Co. v. Martin et al. ie 

§91%4—Under automobile liability policy authorizing maintenance of action upon judgment 
obtained by injured party, plaintiffs who had recovered judgments against insured held 
entitled to maintain action against insurer on policy, regardless of whether return to 
writ of execution showed insolvency or bankruptcy or insured. Under automobile liability 
policy authorizing maintenance of action upon any final judgment recovered by an 
injured party, rights of plaintiffs having judgments against insured held not restricted 
to those given by statute providing that insolvency or bankruptcy of insured should not 
release insurer. Kindervater et al. v. Motorists Casualty Ins. Co. (N. J.) : ; 

591!4—Right to sue insurer on policy indemnifying subcontractor against claims for injuries 
sustained by others than subcontractor’s employees, after judgment against subcontractor 
and return of execution unsatisfied because of subcontractor’s insolvency, is an inde- 
pendent right, and rson suing does not do so as an assignee of the subcontractor. 
O’Dowd v. United States Fidelity & Guaranty Co. a pee 

591%4—In action in Rhode Island on foreign automobile liability policy, rights of injured 
party were subject to terms and conditions of policy, under which state statute making 
insurer directly liable to injured party was applicable. Rhode Island statute allowing 
injured party to proceed directly against automobile liability insurer sets up liability 
of insurer in nature of surety whose obligation is limited to contractual obligation under 
policy. Rhode Island statute making automobile liability insurer directly liable to injured 
party for wrong done by insured provides only an additional remedy and not additional 
cause of action. 
(U. S$.) 

§ 597. 

597—-Clause of life policy deferring payment of disability benefits until one year after anni- 
versary of policy next succeeding receipt of proof of disability held void, being in conflict 
with statute under which payment cannot be deferred longer than 30 days from written 
notice and proof of disability. Stern v. New York Life Ins. Co. (La.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 598. INTEREST ON AMOUNT OF LOSS. 
598—Where, under policies, loss was payable 90 days after receipt of preliminary proofs of 


loss by insurers, amount of loss caused by earthquake held capable of being made certain 
cu 


by calculation, so that interest was allowable from date when loss became payable, as 
against contention that interest should not have been allowed prior to judgment. Koyer 
v. Detroit Fire & Marine Ins. Co. of Detroit, Mich. et al. (Cal.) 

598—-Under automobile policy limiting liability for bodily injury or death of one person to 
$10,000, and for entire accident to $20,000, and agreeing to pay all interest accruing after 
entry of judgment until insurer paid so much of judgment as did not exceed limit 
in policy, insurer which paid $10,000 verdict for injury to only party injured held 
liable for interest accruing on entire judgment of $20,000 and not merely on amount 
limited by policy. Sampson v. Century Indemnity Co. (Cal.) 

598—Interest on group disability policy benefits would be reckoned from judicial demand and 
not from date of discharge from employment for disability at which time benefits allegedly 
accrued, Pete v. Metropolitan Life Ins. Co. (La.) 

598—In action on fire policy where arbitrators made award and trial court set aside award and 
entered judgment for insured, allowing interest from date of award rather than from 
date of judgment held error where policy provided loss was not payable until sixty days 
after satisfactory proof of loss, or valid award, since until renglition of judgment, demand 
was unliquidated. Acricultural Ins. Co. of Watertown, N. Y. v. Biltz. (Nev.) .... 

598—In action on fire policy, interest may be allowed to date of loss where there is no pro- 
vision in policy extending or otherwise fixing time for payment, or where, although there 
is such provision, it has been waived by insurer. In action on fire policy covering coal 
breaker, where insurer denied in toto its liability for loss of breaker, insurer held not 
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entitled to benefit of provisions in policy giving 60 days for adjustment and payment of 
loss, and hence insured could recover interest from date of fire. John Conlon Coal Co. 
v,, wens Dice Tee. Ce ol ew Fee CO, GP ncn cc ce rtses gees cds wcstetestl 
§ 600. EFFECT OF PAYMENT. | 

600—Where insurer, though disclaiming liability to insured mortgagor, made payment to 
mortgagee pursuant to compromise settlement and took assignment of interest in 
mortgage as contemplated by standard mortgagee clause in fire policy, rendition of 
judgment for insured for full amount of policy held to entitle insurer as of right to 
credit on judgment for such payment to mortgagee. Where insurer, though disclaim- 
ing liability to insured mortgagor, made compromise settlement followed by payment to 
mortgagee pursuant to standard mortgagee clause in fire policy, such payment held not 
a defense to insured’s action for full amount of policy. Lwuparelli et al. v. United 
a OR Sa rere te SA re es ee 






400 


1077 


600—Settlement of loss for sum less than face of fire policy held ‘not to terminate insurance 


contract. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—Imposing statutory penalty on insurer for failure to pay loss under fire policy to 
vendees of insured property held not error, where insurer disregarded vendees’ rights 
by making settlement with vendor’s father, who was named as insured and vendor in 
policy for less than actual loss, knowing that father did not own property. Attorney’s 
fee of $472.50 awarded to vendees of insured property in action on fire policy held 
reasonable where insurer, disregarding vendees’ known rights, attempted to settle actual 
loss which exceeded amount of policy of $2,500, for $1,750 with vendor’s father, who 
was named as insured and vendor in policy, knowing that father did not own property. 
National Union Fire Ins. Co., Pittsburgh, Pa. v. Epstein et ux. (Ariz.) 
602—Insurer’s letter to employer in group policy and employee’s attorney wherein liability 
for total and permanent disability was denied on ground that employee resumed work 
before policy was canceled by substitution held not renunciation of policy which would 
entitle insured to penalty, attorney’s fees, and costs. Metropolitan Life Ins. Co. v. 
RE, MM. n Cecccatadscncrtahconcs cond teeta See ths WERE orn. 
602—Where beneficiary of group life policy providing for payment of benefits for total 
disability was not entitled to recover both death benefits and disability benefits; award 
of attorney’s fees and penalty for nonpayment thereof held error. Mewepelitnn Life 
Ins. Co. v. Pope. (Ark.) arate gat ae o's 6 we ath wally Dota avi aa ak ee cee ee 
As respects penalty and attorney’s fees, insurer had duty to pass upon proof of loss 
expeditiously, in good faith, and within reasonable time after demand. Insurer held 
not liable for statutory penalty and attorney’s fees, where insurer acted expeditiously 
and in good faith in ascertaining its liability for double indemnity and consumed no 
unnecessary time in making its investigation, notwithstanding payment was not made 
until shortly after suit was instituted. Taylor v. Mutual Life Ins. Co. of New York. 


602 





(Ark. ; oad 

602—Insured held entitled to recover attorney’s fees in action for disability benefits under 
life policies, even though insurer contested insured’s claims in good faith and on reason- 
able grounds. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) 

602—Statute subjecting insurer to liability for penalties and attorney’s fees for nonpayment 
of loss within 60 days of proof of loss and incorporating statute in policy contract held 
mandatory. Failure to allege liability or to pray for recovery under statute authorizing 
insured to recover penalties and attorney’s fees where insurer fails to pay within 60 
days of proof of loss and bringing of suit for less than was due held waiver of benefits 
of policy, precluding recovery of penalties and attorney’s fees. France v. Firemen’s 
Ins. Co. of Newark, N. J. (La.) ‘ ; ; tes 

602—Statute requiring insurer on fire policy to make prompt adjustment of loss and inflict- 
ing penalties and attorney’s fees in certain instances is mandatory and leaves no dis- 
cretion to courts. Perot v. Carolina Ins. Co. of Wilmington, N. C. (La.) 

602—Where Supreme Court had affirmed prior determination of appellate court that insurer, 
abandoning defense that under terms of policy hevefits were not pay>ble until one year 
after anniversary of policy next succeeding receipt of proof of disability, was liable for 
penalty, insurer defending suit for disability benefits under life policy on_ identical 
ground held liable for attorney’s fees as against contention that insurer should not be 
nenalized because case involved question of law not previously determined by state court. 
Where. in action for disability benefits under life policy, insured recovered judgment 
of $1,000 for first annual installment, and $1,000 as penalty, attorney fee of $750 held 
excessive, $350 being adequate. Stern v. New York Life Ins. Co. q 

602—Affirmative proof is not required to show “vexatious refusal” by insurer to pay policy, 
hut penalty should not be inflicted unless facts and circumstances attending denial of 
liability show that refusal was willful and without reasonable cause as facts would impress 
reasonable person before trial. Mere fact that trial on merits in action on policy results 
adversely to insurer’s contentions does not justify infliction of penalty for refusal to pay, 
but test is whether insurer made its defense in good faith or had reason to know that 
proo to the contrary of its contentions would be so convincing that insurer could not 
reasonably expect verdict in its favor. Denial of liability on life policy upon basis of 
admissions against interest contained in beneficiary’s presse of death, which purported to 
disclose absolute defense by showing that insured had made misrepresentations as to 
health in application for revival, held not “vexatious refusal” to pay, justifying imposition 
of penalty, where insurer had no reason to anticipate that beneficiary would repudiate 
admissions. Bailey v. American Life & Accident Ins. Co. (Mo.) 

602—Penalty imposed on insurer for vexatious refusal to pay should not be inflicted 
unless such refusal was willful and without reasonable cause as facts appeared to 
reasonable man before trial, and merely because judgment, after trial, is adverse to 
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insurer’s contention, does not justify inflicting penalty. Houston v. Metropolitan Life 
Ins. Co. (Mo.) 

602—$250 allowed for eestery attorney’s fees to beneficiary for recovery on $320 life policy 
held excessive by $150. tatute authorizing attorney’s fee where insurer has failed to 
pay policy on demand, taxable as costs, does not change true nature of obligation to pay 
such fee. Judgment for attorney’s statutory fee for failure to pay amount of policy 
on demand held in nature of damages for expenses incurred in enforcing payment, and 
therefore subject to statutory interest. American National Ins. Co. v. Mays. (Tex.) 

602—In action for disability benefits of group policy, permitting jury’s allowance of attorney 
fees to insured in amount of $500 to stand held not abuse of discretion. A®itna Life 


Ins. Co. v. Tipps. (Tex.) 640 


602—Demand for payment under statute requiring losses on accident policies to be paid 
promptly may be made after institution of suit and such fact shown by amended petition 


thereafter filed. American National Ins. Co. v. Smith. (Tex.) 675 


602—In suit on life policy, attorney’s fee of $250 allowed plaintiff held excessive to extent 
of $125. Texas v 
602—$833.33 as attorney’s fee to beneficiary who recovered on a 


rudential Ins. Co. v. Beach et al. (Tex.) . 941 


excessive by $333.33. Acme Life Ins. Co. v. White. (Tex.) 1289 


602—In action on $2,000 life policy, judgment against insurer allowing $500 for services of 
* attorneys ——. and including trial and $250 additional in event of appeal 
eld reasonable. Gibralter Colorado Life Co. v. Taylor et al. (Tex.) aa 


602—Merely forwarding proofs of death or filing suit held not sufficient demand to invoke 
application of ow penalties against insurer in absence of showing that_demand 
or payment of policy. Great Southern Life Ins. Co. v. Om, . 


was made on insurer 


(Tex.) . 

602—$200 allowed for attorney’s fee to beneficiary for recovery on $356 life policy held exces- 
sive by $100. American Nat. Ins. Co. v. avez et ux. (Tex.) 

602—Where there were substantial and bona fide controversies over amount of loss 
action on fire policies, and insurers denied amount of loss, conducted extensive cross- 
examination regarding values, and by their own witnesses disputed values, which issue 
was recognized by court in charge, damages in lieu of interest and in addition to face of 
policies held not recoverable under Georgia law. Aitna Ins. Co. of Hartford, Conn. v. 
Taylor. (U 

§ 603. RELEA 

603—Where there was no consideration for release by insured of insurer’s obligations under 
policy, there was no consideration for issuance of substituted policy so as to prevent 


recovery on original policy. Guardian Life Ins. Co. of America v. Barry. (Ind.)....1515 


603—Beneficiary’s execution of release and acceptance of $11 tendered by insurer as amount 
due on $500 life policy did not bar her action on policy, since there was no reasonable 
basis for insurer’s denial of core and hence no consideration for release, if last 
premium due before insured’s death had been paid as contended by beneficiary. Holman 
v. Metropolitan Life Ins. Co. (Mo.) ~ ; ra 
603—Where insured, who failed to give notice of accident within time required by accident 
insurance contract, contended that he was excused because of his condition, compromise 
settlement and release executed by parties held supported by valuable consideration and 
a bar to action on contract, since bona fide dispute existed as basis therefor. State ex rel. 
Order of United Commercial Travelers of America v. Shain et al. (Mo.) ......... 
603—Under Massachusetts law, protection of indemnity, such as that afforded by automobile 
liability policy, extends to insured’s judgment creditors, whose rights may be waived 
or surrendered only by themselves, and hence, as to persons injured, insured’s agreement 
or admission that insurer is not liable is ineffective to determine nonliability. Maryland 
Casualty Co. v. Martin et al. oR aang Sardinia eae eee 
603—Mortgagee’s foreclosure after fire did not defeat insurer’s right of subrogation so as to 
be discharged of its liability to mortgagee under policy, where fire policy required insurer 
to pay to mortgagee the amount of loss or all of principal debt before it could avail 


itself of equitable subrogation doctrine. Bryan v. Home Ins. Co. of New York. (Pa.) 703 


603—Acceptance by plaintiff of payment of face amount of industrial life policies and 
execution of release will not estop_ plaintiff from recovering under double indemnity 
provisions of same policies, where plaintiff had no knowledge of right to double indemnity 


at time of execution of release. Cockcroft v. Metropolitan Life Ins. Co. (Pa.) 1578 


603—Where insured failed to tender to insurer amount paid for release which was allegedly 
obtained through fraudulent representations, although insured and his attorney knew of 
the release. release held har to recovery in action for fraudulent breach of insurance 
contract. King v. Pilot Life Ins. Co. (S. C.) . Wek 

603—Fact that contractual relationship existed between insurer and insured held not to 
preclude plaintiff in action at law on life policy from impeaching validity of release 
set up ° bar to recovery by insurer. Williams v. Jefferson Standard Life Ins. Co. et al. 
(S. ; ; a ; 

$ 604. CONTRIBUTION BETWEEN INSURERS. 

604—Where injured person recovered judgment against drivers of both automobiles involved 
in collision, statute contemplating contribution between joint tort-feasors and joint 
judgment debtors held to give insurer issuing liability policy covering one of such auto- 
mobiles no cause of action against insurer of other automobile for one-half of such judg- 
ment paid by former insurer. Insurer which issued liability policy covering one of two 
automobiles involved in collision, and which paid judgment recovered by injured person 
against both drivers, neither of whom owned automobile, held to have no cause of 
action for contribution, on principle of subrogation, against insurer of other automobile. 
a Mut. 
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605. SUBROGATION OF INSURER. 

§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Where owners of merchandise which had been damaged or destroyed by fire in 
warehouse who had received money therefor from their insurers under agreement that 
money was to be loaned, and which was repayable only in event owners recovered from 
others for fire loss, and wherein owners agreed to present claim and prosecute suit if 
necessary against those whose negligence caused loss, money paid to owners held a “loan,” 
nt net “payment for loss,’’ which would preclude owners. Adler vy. Bush Terminal Co. 

aN. . 
(2). Subrogation to rights of mortgagee. 

606(2)—Insurer which had refused to pay loss to mortgagee was not entitled to subrogation 
to rights of mortgagee, where fire policy required payment before subrogation. ryan 
v. Home Ins. Co. of New York. (Pa.) .............. Suan aoa ode ae ara ea 

606(2)—Fire compeny cannot claim subrogation to rights of mortgagee’s assignee under policy 
insuring dwelling on mortgaged lot until it pays mortgage. Massaro v. National Fire 
Ins. Co. of Hartford, Conn. Y.) , 

606(2)—Right of insurer on fire policy containing loss-payable clause to mortgagee to pay 
mortgagee and look to additional insurance carried held dependent on provisions of trust 
deed whereby maker bound himself to ap property imsured, and hence where it 


appeared that mortgagee was fully paid out of proceeds of policy, excess was payable to 
insured and insurer had no ri 


York v. Young et al. (Tex.) enna 
(3). Subrogation under marine policies. 

606(3)—Marine insurance policies, naming steamship owner as insured “for account of whom 
it may concern” providing for payment of loss to such owner “or order,” specifically 
covering cargo until such owner’s responsibility therefor ceased, and insuring cargo 
against perils of seas and lakes, held issued primarily for benefit of cargo owners, so as 
to entitle underwriters by subrogation to all of such owners’ rights to recover amounts paid 
by underwriters to steamship owner from latter and owner of another steamer partly to 
blame for collision causing damage to cargo. Cargo insurance underwriters held entitled 
to prosecute their claims against owners of colliding steamers for amounts paid to owner 
of steamer carrying cargo by underwriters in settlement of their liability to cargo owners 
by intervention in suit against latter steamer for damages to other steamer. Court, prop- 
erly finding that collision between steamers was caused by fault of both, did not err 
in decreeing recovery by cargo insurance underwriters of moiety of payments made by 
them to owner of vessel carrying cargo for damages thereto, with provision that any 
balance uncollectible from one of shipowners should be paid by the other. Fact that 
insurance underwriters’ intervening petitions in suit for damages, caused by collision 
between parties’ steamers, sought to recover moiety of payments, made by interveners 
to respondent for owners of respondent’s cargo, from libelant and its steamer only, held 
not to preclude interlocutory decree against respondent therefor, where respondent 
treated such petitions as sufficient basis for relief and stipulated facts for purpose of 
permitting court to determine interveners’ rights. Great Lakes Transit Corporation v. 
Fatoretate G. DB, Go. CU. By 2 nc cscccewses ; ay see 

(5). Subrogation under guaranty and indemnity policies. 

606(5)—Automobile liability insurer which paid judgment obtained against insured by guest 
of automobile which collided with insured’s automobile held not entitled to recover, by 
way of contribution, one-half of amount of judgment against insured from automobile 
host, where guest had not sued or recovered judgment against host. Automobile liability 
insurer which paid judgment obtained against insured by guest in another automobile 
with which insured’s automobile collided, as alleged subrogee of insured, acquired no 
greater right to contribution from owner of other automobile by payment of judgment 
than insured would have had had he paid judgment himself. Aitna Life Ins. Co. v. 
De Jean et al. (La.) . coe 

§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Insurer which could not deny liability on fire policy at time it paid mortgagee and took an 
assignment of debt and lien along with equitable right to look to additional insurance 
carried held not entitled to recover from company carrying additional insurance, since 
right to deny liability was condition precedent for insurer to take such an assignment. 
Home Ins. Co. of New York v. Young et al. (Tex.) 

7—Where mortgagee of automobile held, as security, policy covering loss by conversion 

which was written for mortgagor but contained loss payable clause for henefit of mortgagee, 
and turned over mortgagor’s note to insurer after maturity when insurer extinguished 
its liability to mortgagee for mortgagor’s conversion of automobile, accommodation indorser 
held not liable to insurer. since any security held by mortgagee inured to benefit of 
accommodation indorser. National Liberty Ins. Co. v. Watts. (Tex.) 


XVIII. Actions on Policies. 

$ 608. NATURE AND FORM OF REMEDY. 

608—Where two or more pergons severally claim same debt or thing under different titles 
derived from another person, who does not claim any interest therein, is under no inde- 
pendent liability to either claimant, and does not know to which claimant to make pay- 
ment, such person, who has debt or thing in his hands, may resort to equitable remedy 
of interpleader to discharge his liability. Where proceeds of life policy, payable to 
insured’s assignee or administrator, were claimed by employer of deceased insured’s son 
under unwritten pledge or assignment of which insurer was not notified until after 
insured’s death, and by insured’s administrator, insurer held entitled to file bill of inter- 
pleader to permit court to determine claimants’ respective equities. Prudential Ins. Co. 
of America v. Sheehan, Public Adm’r, et al. (Mo.) Raine ceuee an . 

608—Federal court held without jurisdiction of suit by nonresident insurer to obtain declara- 
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tory judgment adjudicating its liability on automobile liability policies arising from 
automobile collision on ground that it was in nature of a bill quia timet, since liability, 
if any, had already attached. Declaratory Judgment Act held not to give federal court 
jurisdiction of nonresident insurer’s suit to determine its liability on automobile liability 
policies and to enjoin further prosecution of personal injury actions against insured of 
which state court alone had jurisdiction, since determination of issues involved by federal 
court would result in defeating state court’s jurisdiction. Associated Indemnity Cor- 
poration v. Manning et al. (U. S.) , 

608—Under Rhode Island statute making automobile liability insurer directly liable to 
injured party for insured’s negligence which was, by policy provision, made part of 
foreign insurance contract, trespass on the case for negligence held proper form of 
action by injured rr against foreign insurer as against contention only action on 
policy would lie. artin v. Zurich General Accident & Liability Ins. Co., Limited. 
( 


610—Action may be brought by liability insurer, under declaratory judgment statute, 
against insured parties suing insured, to have court declare whether or not insurer is 
liable to defend suit. Where suit for injuries were pending against driver and owner 
of automobile, by guests or passengers for hire, and insurer had issued group policy to 
company employing driver, insurer held entitled under statute to adjudication of its 
— = the pending suits. United States Fidelity & Guaranty Co. v. Hearn 
et al. (Ala. 
610—Insurer of motor carried held properly joined with carrier as party defendant in action 
for injuries on policy given under provisions of Motor Common Carrier Act. Under 
statute providing that action on motor carrier’s bond should be available to any person 
sustaining actionable injury or loss protected thereby, suit for automobile damages within 
coverage of bond held maintainable against insurer without prior suit and judgment 
against motor carrier, notwithstanding provision of policy requiring such judgment, 
especially where policy expressly provided that statutory provisions should supersede 
contrary provisions in policy. Great American Indemnity Co. v. Durham et al. (Ga.) 
§ 612. CONDITIONS PRECEDENT IN GENERAL, 
a>. @ eral. 
612(1)—Insured held required to tender back consideration obtained for release to maintain 
action on accident insurance contract, since, if procured by duress, release, which was 
supported by valuable consideration, was not void but only voidable. State ex rel. 
Order of United Commercial Travelers of America v. Shain et al. (Mo.) 
(2). Notice and proof of loss. : 
612(2)—Under group policy granting disability benefits, liability attaches upon happening 
of total and permanent disability, although not recoverable until due proof of disability 
is made. Metropolitan Life Ins. Co. v. McNeil. (Ark.) 
612(2)—Where group policy recited payments would be made for total permanent disability 
after proof of such disability, action brought before proof of total permanent nature 
of insured’s disability held premature even though insurer had notice that insured was 
disabled. Metropolitan Life Ins. Co. v. Jones. (Ark.) .. ; 
612(2)——Provision of fire policy that, in case of loss or damage under policy, a statement in 
writing, signed and sworn to by insured, should be forthwith rendered to insurer setting 
forth value of property insured, being in conflict with statute allowing 30 days for 
notice of loss, compliance therewith was not essential to maintain suit on policy. Bean 
v. Philadelphia Fire & Marine Ins. Co. (N. H.) 
612(2)—Refusal to pay further disability benefits after payment thereof for almost three 
years held. not equivalent to demand for proof of continued disability as contemplated by 
by life policy, and hence, in absence of demand, insured was not bound to present such 
proof before bringing action on policy. Becker v, Prudential Ins. Co. of America. (Pa.) 
612(2)—Failure to furnish proofs of loss does not bar recovery on policy but gives right 
to insist on such proof before suit is brought that abates suit. tna Life Ins. Co. v. 
Tipps. (Tex.) ta he PETS eiiecests Gate ba ? 
612(2)—Where life policy provided for payment on receipt of proof of death, furnishing of 
such proof was condition precedent to liability, and beneficiary had no right of action 
against insurer until condition was performed or its performance was waived. Sander- 
son v. Postal Life Ins. Co. of New York. (U. S.) ....... a ; 
(3). Submission to appraisal and arbitration. 
612(3)-—Provision in fire policy for ascertainment of loss by appraisers in event of disagree- 
ment of gorties held to make submission to arbitration a condition precedent to action on 
policy. here fire policy makes submission to arbitration to ascertain amount of loss 
condition precedent to action on policy, insured can bring action on policy if appraisal 
fails by reason of fault of insurer and without fault of insured. Where fire policy makes 
submission to arbitration to ascertain amount of loss a condition precedent to action on 
policy, absence of award is bar to action on policy by insured, if appraisers were pre- 
vented from making their award through fault or acts of bad faith of insured. Ex parte 
Birmingham Fire Ins. Co. (Ala.) an 
612(3)—Where appraiser selected by insured and appraiser selected by insurer were equally 
at fault in delaying selection of umpire, failure of appraisement within 90-day ested was 
not fault of insured so as to preclude him from resorting to legal action. Where 90-day 
period fixed by policy expired without completed appraisement for cause not attributable 
to insured or his appraiser, limitation on insured’s right to sue was removed, and his 
motive in withdrawing from appraisal proceedings was immaterial as regards right to main- 
tain suit. Kover v. Detroit Fire & Marine Ins. Co. of Detroit, Mich. et al. (Cal.) 
8 614. DEFENSES. 
$ 615. IN GENERAL. 


615—Insurer was bound to tender or offer to tender unearned premium to insured before 
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asserting defense of forfeiture of fire insurance policy sued on because of vacancy, 

unoccupancy, and uninhabitancy of insured building for period exceeding that permitted 

be policy long before loss occurred. tna Ins. Co. of Hartford, Conn, v. Robinson et al. 
nd 


1694 
as anes on group ‘disability policy by ‘railroad ‘section ‘laborer who suffered sprained back, 
resulting in progressive arthritis, which action was brought approximately three years 
after injury, held not barred by unreasonable delay, where there was no time limit in 
policy for making proof of disability, demand was made one year after discharge from 
railroad employment, insured was ignorant negro, and nature of injury and disease 
made it difficult to determine if disability were total and permanent under policy. 
Pete v. Metropolitan Life Ins. Co. (La.) 
615—Under life policy providing that if insured was not in sound health or had been 
attended b okveigien or had specified diseases not shown therein, insurer might declare 
policy void and should be liable only for return of premiums, except in case of fraud, 
in which case all premiums should be forfeited to the company, an offer to return the 
premiums paid was not a condition precedent to the right to declare the policy void 
after insured’s death, especially where it offered to amend its affidavit of defense to make 
a formal offer of the premiums, and was prevented from doing so by plaintiff’s objections. 
Horsfield v. Metropolitan Life Ins. Co. (Pa.) 
615—Insurer may insist on invalidity of policy for insured’s breach of condition without 
returning, or neras to return any portion, of premium paid. Carolina Ins. Co. of 
Wilmington, N. C. v. St. Charles. (Tenn.) sc aadies wh a Ree 
§ 616. SET-OFF AND COUNTERCLAIM. 
616—Insurer on policy indemnitying subcontractor against claims for injuries sustained by 
persons other than subcontractor’s employees held not entitled to set-off amount of judg- 
ment recovered by insurer against subcontractor for payments due on policy in action 
against insurer by third person who sustained loss and recovered judgment against 
subcontractor instituted after execution was returned unsatisfied because of the anedeue: 
of the insured. O’Dowd v. United States Fidelity & Guaranty Co. (N. J.) 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616%4——In action on liability policy brought for property damage only by injured party and 
based on verdict and judgment against insured, insurer which wes not a party to 
original suit held entitled under due process clause to show that actual property damages 
were smaller than those prayed for in complaint in the prior action, where single verdict 
against insured in prior action covered both personal and property damage. Sullivan 
v. AZtna Casualty & Surety Co. (N. J.) 
616%—In action against insurer on liability policy for allowance of claim within coverage 
of policy after judgment had been obtained against insured and execution thereon 
returned unsatisfied, only issue was obligation of insurer to pay judgment against 
insured, since judgment in action against insured conclusively ae of issue of 
negligence of insured. Matelsky v. Globe Indemnity Co. (N. Y.) ‘ 
§ 619. SPECIAL STATUTORY LIMITATIONS. 
619—Defense of statute of limitations relating to actions on forfeited insurance policies held 
insufficient in action for disability benefits under life policy surrendered and canceled. 
Magaliff v. New York Life Ins. Co. (N. Y.) Fae d 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
620—Action for wrongful and fraudulent cancellation of insurance policy which was_ not 
commenced within two years from date of discovery of fraud held barred by limitations. 
American Nat. Ins. Co. v. Richardson. (Okla.) 1 
§ 622. — TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Provision of insurance law that action may be maintained against insurer under terms 
of policy held not to make all terms of policy binding on injured person, and hence 
suit against insurer by judgment creditor of insured was not barred by failure to 
commence action within two years after entry of judgment as required by policy, where 
action was commenced within period of six-year statute of limitations, sirce statute 
authorizing action against insurer was intended to benefit injured person rather than 
insured and policy must conform to statute. Liability policy requiring that action 
against insurer be brought within two years after entry of judgment against insured 
and that specific provision should be substituted for inconsistent condition of policy 
relating to limitation of time for legal proceeding held to authorize action against 
insurer hy judgment creditor against commen at any time within six-year period of statute 
of limitations. Matelsky v. Globe Indemnity Co. (N. Y.) : 
(2). Validity of provisions. 
622(2)—Requirement of automobile fire and theft policy that any svit against, insurer should 
be brought within 90 days after written disavowal of liability held not in conflict with 
six-year limitation statute and enforceable against insured who failed to institute suit 
within such period. Weinroth v. New Jersey Mfrs. Ass’n Fire Ins. Co. (N. J.) . .1456 
(3). Computation of period of limitations. 
622(3)—Where automobile liability. policy provides that action predicated thereon must be 
commenced within twelve months from time right of action accrued, right of action of 
policy “‘accrues” on entry of final panaaae against insured. Miller et al. v. Motor 
Club Ins. Co. (N. J.) ; ] 1741 
(5). Commencement of action. 
622(5)—Where original petition by mechanic’s lienholder who procured fire policy alleged 
inadvertent ommission of clause specifically protecting lien interest intended to be pro- 
tected. and such petition was filed within 12 months limited by policy. action against 
insurer held timely brought even though original petition did not expressly seek reforma- 
tion of policy as prayed for in amended petition: causes of action in such petitions 
being substantially identical. Falkenberg v. Industrial Fire Ins. Co. et al. (Ohio) ....1371 
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§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Right to maintain suit upon industrial life policies, two of which contained no named 
beneficiary and third which named beneficiary who had predeceased insured, held not 
limited to insured’s administrator or executor, particularly in view of protection to insurer 
furnished by facility of payment clause. 
Co. (Mo.) ; sy 
(3). Mortgagors and mortgagees. J z f 
624(3)—Mortgagor and mortgagee could sue jointly on automobile theft policy issued to 
mortgagor with loss payable to mortgagee as his interest might appear, where each was 
due a portion of indemnity. tna Ins. Co. v. Koonce. (Ala.) ; 
624(3)—Mortgagee held not necessary party to mortgagor’s action on f 
policy covering dwelling, household goods, and outbuildings with loss payable clause to 
mortgagee as fis interest appeared. Beall et al. v. North Missouri Farmers Mut. Ins. 


~..% 

624(3)—In r ‘ 
suit without joining mortgagor or mortgagor may bring suit without joining mortgagee, 
provided the consent of mortgagee is established in such a way that mortgagee would be 
estopped from suing the insurer. Owner of property insured by fire policy containing 
standard mortgage clause held not entitled to maintain suit on policy where loss was 
admitted to be less than the mortgage indebtedness. Jefferis v. London Assurance 
Corporation. (U. S.) eae Jes ct a eee ais ‘ 

(5). Necessary and proper pa 

624(5)—In action on theft oi covering truck, brought by assignee of conditional gules 
oO . 


contract, conditional buyer_w was a named insured held “necessary party.”’ C. I. 
Corporation v. American Central Ins. Co. (Calif.) 


624(5)—-Whether insured, made party to action on fire insurance policy to answer as to his 
interest, was joined as plaintiff or made defendant, held immaterial, though he was 
necessary party, where complaint alleged plaintiff's right to recover full amount. of 
insurance because of insured’s abandonment of his contract to purchase insured’s premises 
from, and delivery of possession of premises and policy to, plaintiff; insured’s rights 
heiny barred by event of suit. Aitna Ins. Co. of Hartford, Conn. v. Robinson et al. 
(Ind.) sien reer 

624(5)—In action on fire policy, persons named in loss payable clause appended thereto are 
proper but not indispensable parties. Connecticut Fire Ins. Co. of Hartford, ‘Conn. v. 
Farmers Union Cooperative Gin of Ladessa, Okl. et al. (Okl.) 

(7). Defendants in general. 

624(7)—-Permitting insurer of defendant’s truck for hire to be joined as party defendant in 
actions for iniuries resulting from collision, under complaint alleging only issuance of 
policy as required by law, held error, since policy would be presumed to have complied 


with rule reouiring insurer to agree to pay only final judgment recovered against insured. 
Keseleff v. Sunset Highway Motor Freight Co. et al. (Wash.) 

§ 625. PROCESS. 

§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 

(1). In general. 

627(1)—-That an Iowa mutual benefit accident association had outstanding many member- 
ship certificates in Missouri, where it had no agents, property, or office, held insufficient 
to establish doing of business in Missouri so as to make it amenable to service of 
process there, where each membership certificate was a contract executed and to be 
performed in Towa. Where residence of deceased member at time of issuance of certi- 
ficate in ah Towa mutual benefit accident association was not shown, and association had 
no agents. property, or office in Missouri when sued there on certificate. Missouri physi- 
cian, who had at various times been specially employed to make physical examination of 
designated Missouri claimants, held not a person aiding or assisting in adjustine or 
settling losses upon whom service of process might be had where no employment existed 
at time of service. Where residence of deceased member at time of issuance of certicate 
in an Towa mutual benefit accident association was not shown, association maintained no 
office or agents in Missouri, and all its membership certificates outstanding in Missouri 
were contracts executed and to be performed in Towa, that association had previously trans- 
acted business in Missouri in settlement of claims held insufficient to establish doing of 
business there at time of service of process, That Missouri physician theretofore 
specially employed to make physical examinations of designated Missouri claimants for 
Towa mutual benefit accident association was given all relevant information regarding 
claimants, some of whom settled with association for amounts recommended by 
physician after conference with claimants, held insufficient to establish continuous 
agency so as to give Missouri court jurisdiction of association by reason of service of 
process on physician in a subsequent controversy in which physician was not employed. 
Saunders v. Iowa State Traveling Men’s Ass’n. (Ta.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§$ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 

629(1)—Allegation of special facts indicating bad faith in refusal to pay health and accident 
policy is unnecessary to show right to recover damages and attorney’s fees, since such 
liability depends on whole complexion of case as shown to jury. Commercial Casualty 
Ins. Co. v, Campbell. (Ga.) ..... haem ee pe evens sa a8 phage : 

629(1)—Where father, in connection with divorce proceeding, executed property settlement 
agreeing to transfer to daughters certain amount of insurance “which he now carried,” 
dauchters’ complaint against father’s employer and insurer, allegedly issuing group policy 
on life of father to whom certificates were issued which improperly omitted names of 
daughters as beneficiaries, held properly dismissed because stating no cause of action 
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in absence of allegation that insurance referred to in property settlement was same as that 
carried by father at time of death. Lewis et al. v. Continental Assur. Co. et al. (Ill.) .1520 

629(1)—-Petition alleging unexplained absence of insured for seven years and facts tending 
to show insured died “‘by accidental means” on date of disappearance held to state cause 
of action on life policy. Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) 1211 

629(1)—Complaint which alleged that plaintiffs suing) on mutual fire policy acquired title to 
property insured prior to fire, and that policy was subsequently so altered and modified, 
with insurer’s consent as to cover plaintiffs’ respective interests in property, held to state 
cause of action. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson 
County. (Mo.) 

629(1)—Under Maryland law, where mortgagor in fire policy containing standard mortgage 
clause sues insurer, consent of mortgagee so as to estop mortgagee from suing insurer 

must be alleged. efferis v. London Assurance Corporation. (U. S.) 

§ 34. PERFORMANCE OR WAIVER OF CONDITIONS. 

(1). In _ general. 

634(1)—Beneficiary’s complaint in action on life policy alleging that there was valid policy 
on insured’s life at time of death and alleging that beneficiary had complied with condi- 
tions of policy held demurrable for failure to allege that all premiums due had been 
paid, since the word “valid” did not necessarily imply payment of premiums, and 
payment was condition to be performed by insured. Standard Life Ins. Co. of the 
South v. Coleman. (Miss.) . 

634(1)—Under rule that good health 
ment of which must be provided by beneficiary, but that testimony of receipt of premium 
and delivery of policy raises presumption that insured was in good health, shifting to 
insurer burden of going forward, beneficiary held to have made out prima facie case 
without alleging that insured was in good health at time of payment of first premium. 
Petition of beneficiary under life policy which contained clause that policy should not take 
effect until first premium had been paid during insured’s life and good health held to 
state cause of action for amount due under policy, though it failed to allege fulfillment 
by insured of payment of first premium while in good health. Rosenblum v. Sun Life 
Assur. Co. of Canada. (Wyo.) 

(2). Conditions as to notice and proof of loss. 


634(2)—Complaint, alleging in general terms that gisineea performed all terms and conditions, 
required by fire insurance policy sued on to be performed by him, held not demurrable 


for failure to allege performance of provision requiring insured to furnish sworn state- 
ment of loss within 60 days thereafter or waiver thereof. A&tna Ins. Co. of Hartford, 
Corin. v. Robinson et al. (Ind.) rece Sot PRES : . .1694 
634(2)—-Petition in action on life policy held not demurrable for failure to allege proof of 
death was furnished insurer, under provision for payment “upon due proof of death,” 
since such provision did not imply that giving of proof was condition precedent to 


recovery, or that proof was required within certain time. Commonwealth Life Ins. Co. 


v. Caudill’s Adm’r. (Ky.) i 
§ 637. —— ASSIGNMENT OF POLICY. 
637—Complaint in action on fire insurance policy held to allege sufficiently valid transfer and 
delivery of policy to plaintiff by insured with insurer’s oral consent, so that provisions 
for written assignment and consent properly indorsed on policy were waived. Valid 
transfer and delivery of fire insurance policy by insured to another with insurer’s 
consent gave rise to new and original indemnity contract between insurer and transferee, 
who could enforce it without alleging insured’s performance of provisions for written 
assignment and consent properly indorsed on policy. A®tna Ins. Co. of Hartford, Conn. 
v. Robinson et al. (Ind.) aieets Gi, cau eeeeatens F ; 
§ 639. ANTICIPATING DEFENSES. 
639—Plaintiff in suit on life policy was not required to anticipate any defense which 
insurer might interpose. Williams v. Jefferson Standard Life Ins. Co. et al. (S. C.).. 106 
$ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—When a policy insures generally against a particular risk, but contains a clause 
exempting the insurer from liability for a loss caused or arising in a specified manner, 
but which otherwise would have fallen within general terms of policy, that clause is to 
be regarded as having been inserted by way of proviso, and not as constituting condition 
precedent, and should be so pleaded. Provision in public liability policy excluding 
liability in case of structural alterations and extraordinary repairs, in absence of a 
written permit therefor, and the payment of an additional premium, was to be regarded 
as having been inserted by way of proviso, and not constituting a condition precedent 
which would entirely void policy and should be pleaded and treated as suck. Hill v. 
Employers’ Liability Assur. Corporation, Limited. (Conn.) .... : ‘ ee 
646(1)—Ordinarily, lack of insurable interest in plaintiff in action on life policy is affirma- 
tive defense which must be specially pleaded to be available to insurer, especially where 
policy was taken out by insured and plaintiff was named as beneficiary therein. Tinsley 
v. Washington National Ins. Co. (Mo.) ; 574 
640(1)—Defense to administrator’s cause of action on industrial policy which pleaded 
pavment of proceeds of policy according to its terms in case of breach of condition 
without suggesting a compromise or an alleged adjustment, was sufficient, irrespective of 
any claimed “release.” Wravey v. Metropolitan Life Ins. Co. (N. Y.) 1566 
640(1)—In action on marine policy covering cargo of bananas which was lost when bananas 
rotted while vessel was stranded, question of effect of elimination of rider covering loss 
caused by stranding of vessel held properly raised by special plea where language of 
original policy was ambiguous as to coverage of loss from stranding. Lanasa Fruit 
Steamship & Importing Co., Inc. v. Universal Ins. Co. (U. S:) a saa 
640(1)—Pleas of insurer, sued on life policy executed in Illinois, that assignee had surrendered 
policy for its net cash surrender value, that insurer had canceled policy prior to insured’s 
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death in Illinois, that beneficiary was thereby estopped from asserting that policy was 
in force at time of insured’s death, and that insured and beneficiary had thereby abandoned 
policy prior to insured’s death, held demurrable, since assignee could not surrender 


policy without insured’s consent. Missouri State Life Ins. Co. v. Langreder. (U. S.)..1485 


(2). Avoidance and forfeiture. 
640(2)—Insurer held not entitled to avoid liability on life policy on ground agent’s knowl- 
edge of insured’s ineligibility could not be imputed to it under insurer’s Aer where 
wre 4 not pleaded specific provision of by-laws. Adams v. Lasalle Life Ins. 
o. (Te 
640(2)—In a licy, defense that policy was forfeited for nonpayment of pre- 
mium notes held an afhirmative defense which could not be considered unless specifically 
pleaded, irrespective of whether policy was forfeited for failure to pay notes or to pay 
premiums for which notes were given. In action on life policy, al agations in petition 
that policy was in full force and effect at least as a policy of extended insurance, and 
that all provisions and conditions of policy had been complied with, held not to relieve 
insurer of necessity of pleading affirmative defense that policy was forfeited for nonpay- 
ment of premium note, since allegations were merely pleader’s conclusions. Southwestern 
Life Ins. Co. v. Powers. (Tex.) 
(4). Notice and proofs of loss. 
640(4)—Question whether suit on policy is abated by failure of insured to present proof of 
loss must be presented and decided by court before trial on merits or is waived. 
#Etna Life Ins. Co. v. Tipps. (Tex.) ....... a 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Plea, answer or veny- s 
641(2)—Plaintiff in action on life policy relying on statute providing that certificate of health 
or declaration or report as to health by medical examiner or agent shall estop insurer 
should have made specific reference thereto as ground for her request for a finding in 
her favor. Horsfield v. Metropolitan Life Ins. Co. (Pa.) 
641(2)—lInsured held not required to specially plead insurer’ 
policy void if premises were vacant for more than 60 days without insurer’s consent. 
Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. (Tenn.) 
$ 642. DEMURRER. 
642—In action on health and accident policy providing that insurer should not be bound by 
statements to or by agent unless written on application, allegations of petition as to 
statements by insured to agents of insurer regarding health of applicant, which were 
not indorsed on application, held demurrable, notwithstanding that petition did not con- 
tain c of application. Curr v. Washington National Ins. Co. 
§ 643. AMEND AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint, or petition. 
643(1)—In action on health and accident policy providing that insurer should not be bound 
by statement to or by agent unless written on application, amendment of petition setting 
up statement as to health of insured at time of application which was not written on 


application held properly disallowed. Curry v. Washington National Ins. Co. (Co ee 
e 


643(1)—In_ action on life icy, defect in beneficiary’s complaint which failed to a 
that all premiums due had been paid could be cured by amendment. Standard Life 
ns. Co. of the South v. Coleman. (Miss.) 

643 (1)—Althou statement in action on policy covering accidental death resulting from 
yreating of automobile truck improperly stated place of insured’s death and proofs of 
death misspelled insured’s surname, beneficiary held not obliged to amend complaint in 
such particulars and run risk of unjustified affidavit of surprise or motion for continuance. 
Burke v. Washington Nat. Ins. Co. (P: 1 

$ 645. ISSUES, PROOFS AND VA 

(1). Issues made by pleadin 

645(1)—In action on automobile liability policy, where insurer, in defense of complaint 
asserting right of action upon statute, pleaded that there was no liability under policy 
or statutes, and such defenses were denied, pleadings held to present cause of action, 
founded both upon statute and policy so as to permit plaintiffs to rely upon policy pro- 
visions. Kindervater et al. v. Motorists Casualty Ins. Co. (N. J.) ... é 

(2). Matters to he proved. 

645(2)—In action for disability benefits under life policies providing for benefits in case of 
disability resulting from bodily injury or disease occurring after issuance of policies, 
plaintiff had burden of alleging and proving that disability resulted from injury or 
disease occurring after date of policies. Metropolitan Life Ins. Co, v. Reynolds. (Ariz.) 

645(2)—Vendor, for whose benefit purchaser insured house on land sold by fire policy 
requiring payment of loss to insured and vendor as their interests appeared, subject to 
conditions of policy, had no right to enforce payment without alleging and proving that 
insured performed all conditions of policy to be performed by him, in absence of allegation 
and proof of facts establishing new and original indemnity contract between vendor and 
insurer. tna Ins. Co. of Hartford, Conn. v. Robinson et al. (Ind.) 

645(2)—Where general liability of accident insurer is limited by special exceptions stated in 
policy, burden is on insured to allege and prove loss sustained by him comes within 


general liability thus assumed by insurer and does not. come within excepted clauses. 
Travelers’ Ins. Co. v. Barker. (Tex.).. coer. 141 

645(2)—Under clause that insurance policy should not take effect unless insured was in good 
health, burden of pleading and proving want of good health is on insurance company. 
Rosenblum v. Sun Life Assur. Co. of Canada. (Wyo.) . acaleeee ee 

(3). Evidence admissible under pleadings. 
645(3)—In action on ow ‘disability policy, group policy and certificate issued to insured 
y 


thereunder held properly admitted under pleadings raising sole question whether insured 
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waived due proofs of disability. Equitable Life Assur. Soc. of the United States v. 2 


Foster. (Ala.) 

645(3)—Insurer may under general issue impeach validity of insurance contract sued on by 
proof of facts which show that contract _as a whole is void because contrary to public 
policy. National Life & Accident Ins. Co. v. Middlebrooks, (Ala.) 

645(3)—Complaint, in suit on tife policies, which was defective in not showing that insured’s 
hability resulted from injury or disease ones after issuance of policies, held 
sufficient to admit evidence that insured was in good health when policies were issued and 
aole to manage his mercantile business for nine years thereafter, where complaint was 
not demurred to. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.) 

645(3)—Policy issued October 7, 1925, for disability due to bodily injury or disease occur- 
ring and originating after issuance, held admissible under complaint alleging insured 
“during 1934 became totally and permanently disabled by bodily injury or disease so 
that he was prevented from performing work for compensation,” as against contention of 
variance. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.) 

645(3)—In action on policy, answer specifically denying allegation of complaint that under 
policy insurer agreed to pay insured or his therein named beneficiary, held to raise valid 
issue as to plaintiff’s right to sue, and required no allegation of new matter to justify 
proof thereof. Spencer et al. v. Continental Casualty Co. (Cal.). ’ 

645(3)—In suit on life policy, based not only on policy but also on so-called “receipt” form 
for premium payments made at time of application, testimomy that insurer’s agent 
stated that he would send policy in and would have check back soon held not inad- 
missible on ground that policy itself was conclusive as to liability thereunder. Inter- 
state Life & Accident Co. v. Stonecypher. (Ga.) 

645(3)—Evidence that claimant had supported insured as member of claimant’s household 
during last months of insured’s life, thereby entitling claimant to proceeds of policies 
under facility of payment clause, could not be considered where pleadings only raised 


question as to claimant’s right to proceeds of policies on ground that he paid a 


bill. Hooks v. Metropolitan Life Ins. Co. (La.) ‘ 
645(3)—In suit on life policies refusing to allow insurer, by way of defense in endeavorin 
to plead fraudulent misrepresentations regarding insured’s health, to introduce proo 
as to health of insured at time of issuance and delivery of policies held not error where 
insurer failed to allege that if it had known that insured was suffering from heart disease 
it en have issued or delivered policies. Hicks v, National Life & Accident Ins. 
0. (Mo. 
(3). leadings. 
645(3)—In an action on farmers’ mutual fire policy wherein insurer pleaded as_ defense 
breaches of policy, insured held entitled to introduce evidence of waiver of breaches, not- 
withstanding failure to plead waiver, where petition pleaded performance of terms of 
policy. Beall et al. v. North Missouri Farmers Mut. Ins. Co. (Mo.) ' 
645(3)—Written instrument, which insured testified was given him with information that it 
was duplicate of his fire insurance policy, but was shown to be unexecuted partially 
filled blank form of application for insurance, held inadmissible as evidence of oral 
contract in action on written contract, filed with amended petition as exhibit; plaintiff 
being bound by written instrument filed. Fogle v. Fidelity-Phenix Fire Ins. 
New York. Mo.) 
(5). Variance. 
645(5)—Amended petition, containing same general statement of facts, with some exceptions, 
as original petition, which declared on written fire insurance contract, and alleging that 
agreement was evidenced by written instrument filed therewith as exhibit, held to 
declare on written contract, so as to bar recovery on proof of oral contract. 
Fidelity-Phenix Fire Ins. Co. of New York. (Mo.) 
645(5)—In action on policy covering accidental death resulting from wrecking of automobile 
truck, variance between statement averring assured’s death in Philadelphia and proof 
of death and evidence showing that death occurred in Maryland held not material where 
insurer had full information as to circumstances of accident and death. Burke v. 
Washington Nat. Ins. Co. (Pa.) 
645(5)—In action on windstorm policy wherein insured alleged house was located 12 miles 
from city, proof that house was located in city held fatal variance. St. Paul Fire & 
Marine Ins. Co. v. McRae. (Tex. ec ha ot 
$ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—In action on accident policy, insurer had burden to prove affirmative defenses alleged 
by it. Mayfield v. Fidelity & roeuaity Co. of New York. (Cal.) ane ee eae 
646(1)—In action by driver of truck colliding with trailer attached to defendant’s truck court 
properly rendered judgment for defendant’s alleged insurer, which pleaded absence of 
insurance coverage, where plaintiff did not offer policy nor any other evidence to connect 


1063 


insurer with other defendants. Daniels v., Louisiana Power & Light Co. et al. (La.) ..1430 


646(1)—In action on accident policy, burden of proving compliance with autopsy provision, 
excuse for noncompliance or waiver of defense based upon noncompliance, is on benefi- 
ciary when demand is reasonably made. Hurley v. Metropolitan Life Ins. Co. (Mass.) 

646(1)—Existence of illicit or unlawful relations between insured who changed his beneficiary 
in life policy and new beneficiary is not enough to raise presumption that change was 
procured by undue influence. One asserting that change of beneficiary in life policy was 
one re ae influence has burden to show undue influence. Goodale. v. Wilson 
et al. e. ° . . ee é obo. ae 6 an et 

646(1)—Where insurer acknowledged insured’s claim as total permanent disability by making 
payment for seven months of disability benefits under life policy, burden was on insurer 
to offer some reasonable theory for refusing to continue payment on claim. 
New York Life Ins. Co. (Mo.) 
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646(1)—Insured suing on fire policy had burden to establish liability apens policy, since prop- 
erty was uninsured for fire set by insured’s own procuring and right of recovery gyeaeed 
upon proof that loss was insured. Lamb v, United States Fire Ins. Co. (N. H.) .1075 

646(1)—Insurer who relies on facts specifically mentioned in policy as relieving it of a 
liability generally assumed in policy must come cores with evidence in support of 
such defense. enner v. Goetz et al. (Pa.) “is . 735 

(1%). Avoidance and forfeiture. 

646(1%)—In guest’s action on automobile liability policy for injuries sustained while riding 
in automobile of insured, burden was on insurer to establish nonco- RSmploy by _insured 
so as to justify avoidance of liability by insurer on euch Greanes. paployers Ins. Co. 
of Alabama, Inc. v. Brock. (Ala.) 7 z 

(2). Avoidance and forfeiture—Insurance of property. 

646(2)—In action on automobile theft policy with plea setting up breach of clause against 
additional insurance, general replication denying allegations eh ow cast on insurer 
burden of proof as to such plea. Atna Ins. Co. v. Koonce. 

646(2)—In action on robber pelley where insurer set up ocd de ense that books and 
records were not kept He insured as required by policy, burden on insurer to prove 
defense was met where insured’s evidence showed that such records were not kept. Cox 
et al. v. Aitna Casualy & Surety Co. of Hartford, Conn. (lIl.) 

646(2)—If lack of knowledge by insurer’s state agents of vacancy of insured premises at 
specified time, as respects application of vacancy clause of fire policy, was material, 
burden was on insurer to prove such lack of knowledge, as this was fact peculiarly within 
knowledge of state agents. Carolina Ins. Co. of Wilmington, N. C. v. St. Charles. 


(Tenn.) 

646(2)—In action on fire policies covering stock of merchandise, instruction that insurers 
had burden to sustain special defenses alleging breaches of conditions by affirmative 
proof and preponderance of evidence held not error for failure to place on insured burden 
of showing compliance with iron safe clause pleaded as defense, insured was aided by 
any presumptions which arose, such as continuance of proven existence of valid insur- 
ance contract until contrary was shown. In action on fire policies covering stock of 
merchandise, insurers who pleaded specially breach of warranties subsequent to issuance 
of policy, including violation of iron safe clause, had burden to prove breach, unless 
breach —— appeared from evidence introduced by insured in effort to — 
amount of loss. A®tna = Co. of Hartford, Conn. v. Taylor. (U. S.) , 

Life and accident insurance. 

646(3)—In suit on life policy containing double indemnity clauses, burden was on insurer to 
show that insured understated his age in his application for insurance. Wolen v. 
Metropolitan Life Ins. Co. Tl. 4 

646(3)—In action by beneficiary of life policy where insurer sought to avoid policy on ground 
insured’s age was misstated, insurer had burden to show, not only that age of insured 
was misstated, but that such misstatement was willful. Sawyer v. Liberty Industrial 
Life Ins. Co., Inc. (La.) . he a ...1226 

646(3)—In action on life policy, after prima facie showing by beneficiary, ‘burden held to 
rest upon insurer to prove misrepresentations pleaded in its answer and that matter 
misrepresented contributed to cause of insured’s death as regards right of insurer to 
avoid policy. Houston v. Metropolitan Life Ins. Co. (Mo.) 

646(3)—In action on industrial life and funeral benefit policies, insurer had burden to 
establish defense that deceased was not in sound health when policies were issued 
as required by policy, and that such condition was caused or contributed to death of 
insured after plaintiff had established prima facie case by proving issuance of policy 
and her .case as beneficiary, and death of insured. Tinsley v. ashington National 
Ins. Co. (Mo.) : 

646(3)—lInsurer, asserting that insured was not in “good health” as certified, when policy 
was issued and reinstated, had burden to prove that policy was issued, or reinstated 
rue es was not in good health. ational Aid —_ Ass’n v. 'Persing et al. 

a. ; 

646(3)—Under life ‘policy providing that statements by ‘insured in absence of fraud should 
be construed as representations and not warranties, insurer held required to show that 
statements in application not only were not true but were willfully false, fraudulent, 
and misleading and made in bad faith in order to establish misrepresentations as defense. 
New York Life Ins. Co. v. Strong. (Okla.) 

646(3)—Insurer seeking to avoid liability on life policy on ground of misrepresentations as 
to state of insured’s health has burden of proving that such alleged misrepresentations 
vere false in fact and known to be false. Kessler v. National Life & Accident Ins. Co. 

902 

646(32)—Burden of proving unsound health at time of issuance of life policy held on insurer 
defending action on policy on that around. Jones v. Industrial Health, Accident & 
Life Ins. Co. (Pa.) 1594 

646(3)—RBurden of proof is on beneficiary in actién on life policy to show revival of con 
policy hy compliance with its terms. Stager v. Federal Life Ins. Co. (Pa.) 1602 


646(3)—Life insurer may not avoid policy in absence of proof that insured willfully or 
fraudulently made some misrepresentation of some fact material to the risk with intent to 
deceive insurer and that insurer relied upon such misrepresentation in writing the 
policy. Texas Prudential Ins. Co. v. Beach et al. (Tex.) 941 
646(3)—In action on accident policy excluding liability for death resulting from violation 
of law, uncontradicted testimony that insured, who died following automobile accident, 
was driving at from 60 to 70 miles per hour immediately before accident, placed burden 
on plaintiff to show that insured’s death did not result trom such vietation of law. 


Southwestern Life Ins. Co. v. Green. (Tex.) 1680 
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(4). Payment of premiums, 
646(4)—Where insured, who accepts life policy giving powers to agent to collect renewal 
remiums only upon receipt furnished and signed , general officers and countersigned 
y agent, makes payment to agent without such receipt, insured will be required to show 
waiver by insurer or estoppel upon it to deny agent’s authority to give receipt. Where 
life policy contains provision that agent may collect renewal premiums only upon receipt 
furnished and signed by general officers and countersigned by agent, insured relying 
upon payment made to agent without receiving proper receipt must show ones 
authority of agent, and show that insured dealt with agent in reliance thereon, in goo 
faith and in exercise of reasonable prudence. Huber v. New York Life Ins. Co. (Eat) 
646(4)—-In suit on life policy, insurer had burden of proving nonpayment of pe 
Holman v. Metropolitan Life Ins. Co. (Mo.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Insured’s administratrix suing on fire policies had burden cf proving that memo- 
randum relating to ownership of property and accompanying application for policies was 
given to insurer’s agent, as respects whether insurer could avoid policies on ground that 
ownership of property had been misrepresented. Kobina v. Empire State Ins. Co. 
(Ill.) os “% CraMene aie eatane iuvenedne sae 
(6). Risk and cause of loss in general. 
646(6)—In action for disability benefits under life policies, evidence that insured was in 
good health when policies were issued, and had been able to manage his mercantile 
business for nine years thereafter, made out prima facie case that disability resulted 
from an injury or disease occurring after date of policies, and shifted to insurer burden 
to show otherwise. Metropolitan Life Ins. Co, v. Reynolds. | (Ariz.) 
646(6)—Beneficiary, in action on accident policy providing for indemnity for death within 
90 days of accident, had burden to show that insured died within 90 days of accident. 
Brown v. Boston Casualty Co. (Mass.) 
646(6)—In suit against automobile liability insurer to apply in payment of judgment against 
automobile driver obligation of insurer under liability policy, plaintiff had burden to show 
that at time of accident driver was responsible for operation of automobile with owner’s 
consent. Novo v. Employers’ Liability Assur. Corp., Ltd. (Mass.) 178 
646(6)—In action on fire policy, if evidence shows that explosion preceded fire, plaintiff, 
insured, must furnish adequate basis for segregation of recoverable damage yy fire from 
that caused by explosion. Donato v. Granite State Fire Ins. Co. et al. (N. Y.) .. 1370 
646(6)—Employee, suing on total and permanent disability benefit provision of group life 
policy, had burden of establishing that he was permanently and totally disabled at time 
he left employer’s employment. McClendon v. Southwestern Life Ins. Co. (Tex.) ... 938 
646(6)—In action on accident policy for death of insured allegedly due from overdose of 
medicine, insurer had burden of showing that high blood pressure and heart trouble were 
contributing causes of insured’s death, where quantity of medicine taken was 
sufficient alone to cause death and where insured died within 20 minutes from time of 
taking medicine. American Ins. Co. v. Persky. (Tex.) 1004 
646(6)—Insured seeking total disability benefits under group life policy had burden of prov- 
ing that disability was both permanent and total, and became such while policy was in 
force. Bucher v. Equitable Life Assurance Society of the United States. (Utah) 
646(6)—-In garageman’s action against automobile owner’s insurer for damages garageman 
was required to pay third party injured by garageman’s negligence while driving auto- 
mobile to owner in another town, after having repaired automobile, garageman had 
burden to prove delivery of automobile did not “arise out of the operation” of garage, 
within policy exempting insurer from liability for damages caused by use of automobile 
by person operating garage. Allen v. Travelers Indemnity Co. (Vt.) 
(8). Extent of loss and liability of insurer. 
646(8)—In action on life policies containing double indemnity clauses burden was on 
insurer to show that death of insured was contributed to by delirium tremens and 
septic meningitis, so as to preclude recovery for double liability, since this was an 
affirmative defense. Wolen v. Metropolitan Life Ins. Co. (IIl.) af 800 
646(8)—Plaintiff seeking double indemnity under life policy had burden of proving that 
injury to shin and abrasion thereof afforded portal through which infection entered caus- 
ing blood poisoning and death. ‘Thirkill v. Kansas City Life Ins. Co. (Mich.) 1233 
646(8)—In action on life policy covering total and permanent disability which provided that 
total disability would be presumed permanent if disability existed continuously for 90 
days, burden was on insurer, after insured’s disability was shown to be total and per- 
manent for 90 days, to show that disability had ceased. DeVore v. Mutual Life Ins. 
Co. of New York. (Mont.) 1 
646(8)—-Though burden is on plaintiff upon the whole case, “in actions en double indemnity 
policy, to establish that death of insured was by violent, external, and accidental means, 
when plaintiff, by proving viclent and external means, has made out prima facie case, 
defendant must go forward with evidence from which suicide may be proved. Bolger v. 
Prudential Ins. Co. of America. (N. Y. 
646(8)—In a suit on double indemnity provisions of industrial policies which excepted death 
by suicide, insurer had burden of provine affirmative defense of death by suicide. In 
suit on industrial policies providing for double indemnity in case of death from bodily 
injuries sustained solely through external, violent, and accidental means, plaintiff had 
burden of proving that insured’s death resulted solely from such means and was not 
caused or contributed to by disease. Cockcroft v. Metropolitan Life Ins. Co. (Pa.)..1578 


646(8)—-Beneficiary, seeking to recover double indemnity on life policy which excepted double 
indemnity payment if death resulted directly or indirectly from police duty in any police 
organization, had burden to show by preponderance of testimony that death of insured 
did not result directly or indirectly from somes duty in any pees eognnientan. Amicable 
life Ins. Co. v. O'Reilly. (Tex.) me 
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646(8)—Automobile liability insurer being presumed to have acted in good faith in nego- 
tiations for settlement of action against insured within coverage of policy, insured bad 
burden to prove contention that failure of insurer to settle was actuated “bad faith’ 
and no obligation rested on insurer to make denial thereof unless proof submitted by 
insured was of sufficient weight to overcome presumption. Johnson v. Hardware Mut. 
Casualty Co. (Vt.) 
(9). Notice and proof of loss. b ' E ‘ . 
646(9)—Beneficiary seeking to recover for death of insured on policy insuring against acci- 
dental death, which provided for notice of such death, had burden of proving that notice 
was given as required by licy, or that such notice was waived by insurer. Thompson 
v. United Casualty Co. (Mase) oo : » 8 
646(9)—Insured who failed to give notice of accident within time required by accident 
insurance contract had burden of proof that he was physically unable to give notice as 
required. “ete ex rel. v. Order of United Commercial Travelers of America v. Shain 
al. (Mo. ‘ oc 
646(9)—In action on fire policy, burden was on insurer to establish that there was false 
swearing or fraud with reference to value of, or actual damage in fact to, any of chattels 
listed in proofs of loss as having been totally destroyed. United States Fire Ins, Co. v. 
Merrick et ux. (Md.) tee 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—In mortgagor’s action on automobile theft policy, with loss payable to mortgagee, 
wherein mortgagee was brought in as co-plaintiff by amendment, but was subsequently 
stricken out, admitting assignment to mortgagor of mortgagee’s interest in policy held 
error where it did not appear that mortgage debt had been fully paid when mortgagee 
was stricken. Aitna Ins. Co. v. Koonce. (Ala.) . a haar a. ah coven 4 klar eae ear pie 
648(1)—In action on automobile liability policy, claimed by insurer not to cover driving of 
automobile by insured, testimony that insured’s broker made personal application for 
policy, asked for complete coverage of insured and amount of premium, that policy was 
issued, and premium paid and retained by insurer, held admissible. Ames v. Employers 
Casualty Co. (Cal.)... ; . i Sata ad seh if 
648(1)—In suit on life policy, testimony of insured’s father, who was beneficiary of policy, 
o- a territory superintendent said that check would be available in a few days 
an a 


_ father was compelled ‘0 borrow money to fix insured’s grave because he did 
not get insurance money, held not inadmissible against objection that it was immaterial 
and irrelevant. Interstate Life & Accident Co. v. Stonecypher, (Ga.) sc Est giaie 
648(1)—In action on policy providing death and disability benefits for single weekly pre- 
mium, admitting testimony of insurer’s district manager showing allocation of premium 
held not error as against insurer. Givens v. Washington National Ins. Co. (La.)... 
648(1)—In suit against insurer to apply in payment of judgment against automobile operator 


insurer’s obligation under automobile liability policy, testimony as to what owner had 
told witness about leaving automobile in charge of brother and owner’s expectation that 
certain person and one who drove at time of accident would drive automobile until brother 
got a license held properly excluded, since testimony did not show that owner authorized 
persons to use automobile without brother’s permission. Novo v. Employers’ Liability 
Assur. Corp., Ltd. (Mass.) ; ; ; 

648(1)—In action to reach and apply obligation of insurer on compulsory motor vehicle policy 
to judgment recovered against truck driver for injuries sustained when truck hit auto- 
mobile, admitting in evidence testimony of truck driver’s employers that truck driver 
could not have rightfully taken truck on highway on occasion of accident without their 
permission held not error where issue as to whether truck driver had express or implied 
consent was open at time testimony was admitted. Dickinson v. Great American 
Indemnity Co. et al. (Mass.) et ; ‘ Bohs 

648(1)—In action for total disability benefits under group policy, where plaintiff as proof 
of his disability testified that it made his back hurt to work, testimony that doing such 
work on an eight-hour shift would make anv man’s back hurt held properly rejected 
where it appeared that plaintiff, as overseer, did not work steadily, and so had not been 
in comparable situation. Anderson v. Metropolitan Life Ins. Co. (Mo.) 

648(1)—In_ suit to apply insured’s obligation under liability policy in satisfaction of judg- 
ment debt of insured for injury resulting from collision with automobile driven by 
employee of insured, and with insured’s dealer’s license plates, wherein it was shown 
that employee had purchased automobile on conditional sale from insured and that 
insured’s policy did not cover automobiles which had been sold, evidence concerning who 
could operate automobiles with dealer’s plates held inadmissible. In suit to apply 
insurer’s obligation under liability policy in satisfaction of judgment debt of insured 
for injury resulting from collision with automobile driven by employee of insured, 
wherein it was shown that employee had purchased automobile on conditional sale from 
insured through finance company and that insured’s policy did not cover automobiles which 
had been sold, excluding evidence whether records of insured showed monthly payments 
to finance company held not error, where no monthly payments on automobile had been 
made by employee from the time of purchase to date of collision which caused his 
death. Rioux v. Employers Liability Assur. Corporation, Ltd., et al. (Mo.) , 

648(1)—In action on mutual fire policy which had been altered to insure interests of person 
mentioned in will, admission of such will held proper. In action on mutual fire policy, 
exclusion of files of probate court disclosing identity of heirs of former owner o land 
eld proper, where plaintiffs, did not claim to own property or to be insured under 
policy as heirs of such former owner. Refusal to permit insurer sued on fire policy to 
show that it was organized as mutual fire insurance company held not error, where 
nature of insurer’s organization was not relevant to contested issues. In action on mutual 
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fire policy, refusal to permit insurer’s president to state whether company had carried 
policy on its books held not error, where issuance of policy by insurer had been at all 
times admitted. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson 
County. (Mo.) 

648(1)—In suit for disability benefits under life policy, admitting letter on insurer’s stationery 
and addressed to one of insured’s attorneys held reversible error, where letter was not 
identified or authenticated and record did not disclose who wrote it, who received it, or 
who had custody of it, and evidence did not tend to connect letter with specific claim sued 
on. Lentz v. New York Life Ins. Co. (Mo.) 

648(1)—In_ action on disability policy, evidence of financial condition of insured at time 
of and after accident held inadmissible because irrelevant. Washington National 
Ins. Co. v. Curry. (Tex.) 

648(1)—In action on double indemnity ‘clause of life olicy wherein contention was made 
that insured was insane, and that death resulting Coe attack upon another party was 


accidental, testimony as to conduct of insured at time he made application for aw 
benefits held admissible. Hall v. AStna Life Ins. Co. (U. S. 

648(1)—In garageman’s action against automobile owner’s insurer for damages garageman ‘was 
required to pay third party injured by garageman’s negligence occutring while delivering 
automobile to owner in another town after having repaired automobile, telephone con- 
versation between garageman and owner in which garageman said he would assume 
complete reqpensingSy and had complete insurance held admissible. Allen v. Travelers 


Indemnity Co. (Vt. 
§ 650. —— APPL ICATION FOR INSURANCE, 
650—Under Acts of 1934, application need not be attached to policy as a condition to its 
introduction in evidence in suit on policy, and medical examination is not essential 
as a prerequisite to defense of fraud on ground of willful misrepresentation of health 
of insured at time of application. Fox v. Life Ins. Co. of Virginia. (La.) 
650—“Copy”’ of application, required by statute to be attached to or indorsed on life policy 
to render representations therein available as defense must be legible “copy,” meaning 
any substance having any matter expressed or described on it by marks capable of being 
read, or instrument enabling person of normal eyesight who can read English language, 
to ascertain questions and answers in application under normal conditions and with 
reasonable ease. New York Life Ins. Co. v. Wolf et al. (U. S.) : 
650—Where statute prohibited use in evidence of any statement made in application | for 
health and accident policy which was not incorporated in policy, court in suit on such a 
policy would consider only those statements in original application which were set forth 
in purported copy incorporated in policy, notwithstanding that insured did not object to 
introduction of original application. Mutual Ben, Health & Accident Ass’n v. Alley. (Va.) 
§ 651. —— POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—In suit on life policy where insured’s death occurred prior to delivery of policy, 
admission of receipt for payment of first twelve weekly premiums stating that insurer 
would be liable for death occurring prior to delivery of policy, provided not less than 
four weekly premiums were paid when application was written, held not error. Interstate 
Life & Accident Co. v. Stonecypher. (Ga.) ........ NE at ethaieoew a ; 
(2). Making and completion of contract. 
651(2)—In action for double indemnity on theory that life insurer was estopped by delay in 
acting on application for double indemnity coverage, evidence of acts and conduct of 
insurer transpiring after insured’s death was not material to show waiver occurring 
after insured’s death, but only to show that insurer Thad in fact considered policy as 
heing in effect he fore insured’s death. eee et al. v. General American Life Ins. 
Co. et al. (Mo.) aaa Douay chia 
(4). Cancellation of policy. 
651(4)—Where insurer defended suit om indemnity policy on ground that policy had been 
canceled, failure to demand production of notice of cancellation claimed to have been 
sent to insured held not to deprive insurer of right to introduce secondary evidence of 
contents of notice, where insured lone hefore trial and at trial denied existence of ouoh 
notice. Feingold v. Norwich Union Indemnity Co. (N. J.) 


$ 654. —— PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
. Insurance on property. 
654(1)—In action on fire policy wherein insurer defended on ground additional insurance 
had been taken against terms of policy, evidence relating to policy of other insurance as 
to which insurer had waived its right of forfeiture, which had expired prior to destruc- 
tion of property. but which had in effect been renewed in same amount in another 
insurance company, held admissible. Home Ins. Co. of New York v. Young et al. (Tex.) 


(2). Life and accident insurance. 
654(2)—In suit on life policies, refusing to allow insurer to introduce proof as to health 
of insured at time of issuance and delivery of policies held not error, where policies 
which were introduced by insurer, and hence which were binding on insurer provided 
that they took effect at date of issnance irresnective of whether insured was in sound 
health or not. Hicks v. National Life & Accident Ins. Co. (Mo.) 


§ 654%. PAYMENT OF PREMIUMS. 

654%4—In suit on accident policy, receipt for premium payment shown to be in same con- 
dition as when received held admissible. American National Ins. Co. v. Smith. (Tex.) 

§ 655. FRAUD OR MISREPRESENTATION, 

(2). Life and accident insurance, 

655(2)—In action on accident policy, evidence of conversation between witnesses and insurer’s 
agent regarding answer to be given insurance application question as to whether insured’s 
habits a life were temperate held admissible for purpose of explaining what was meant 
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by word ‘ ‘temperate”’ J showing interpretation insurer placed upon word, as explained 
by insurer’s agent. Mayfield v. Fidelity & Casualty Co. of New York. (Cal.) 

655(2)—In action on accident policy, exclusion of verified pleadings which tended to contradict 
insured’s testimony as to manner of his signing of application and exclusion of offer 
to show that material answers in application as to former insurance transactions were 
false _ ih for fraudulent purpose held error. Smith v. Hatienal Life & Accident 
Ins. Co. (Ill.) 

“ao purpose of act providing that no statement shall be used in defense of claim 
under life policy unless contained in written application and unless copy thereof be 
indorsed upon or attached to policy when issued, was to prevent insurer from avoiding 

licy because of alleged misstatements, except under conditions prescribed by act. 
Signed and written application held admissible in suit on life policy to prove statements 


made therein by Ow with reference to his age. Sawyer v. Liberty Industrial Life 
Ins. Co., Inc. 


655(2)—Insured’s la 
could be considered by jury in ee or contradicting alleged admission against 
interest in proof of death furnished by beneficiary. witnesses’ testimony that 
insured did aes work for many years prior to his Pf that he never complained 
of being ill, that he always looked and acted like a healthy man, and that he lost no time 
from his work on account of illness, could be considered by jury in determining, 
existence of disease allegedly causing death at time of issuance of life policy a little over 
14 months prior to death. Statement of insurer’s agent at time he procured an Yee 
signed by insured could be considered by jury in determining whether disease of which 
insured allegedly died existed at time of issuance of policy a little over 14 months prior 
to death. Rowe v. Missouri Nat. Life Ins. Co. (Mo.) 

655(2)—-Misrepresentation in application for revival of life policy and admissions ‘against 
interest in beneficiary’s proofs of death as to insured’s health held immaterial in deter- 
mining whether policy was avoided, except in so far as ill health, if any, may have 
caused death. Bailey v. American Life Accident Ins. Co, (M 0.) es 

655(2)—Application for policy which is not referred to in policy is not immaterial under all 
em, apestiomety if it be found to contain false and material representations. 

‘oeder v. tropolitan Life Ins. Co. (Mont.) 

oss tence held entitled to avoid liability on ie policy, which replaced smaller policy, 
where ‘insured at time of issuance of new policy was in last stages of tuberculosis, on 
theory of fraud either in concealment of material facts, or in making false statements as 
to insured’s good health contained in application, notwithstanding that they were not 
copied into and annexed to policy. Fact that copy of application for life polic contain- 
ing false statements was not attached to policy as issued held not to preclude insurer 
from using such false statements as basis of avoiding liability on ground of fraud in 
procurement of policy. Metropolitan Life Ins. Co. v. Lodzinski et al. 

655(2)—In action on life insurance policies defended on ground that person who signed 
application and submitted to medical examination was not the person in whose name the 
application was signed and the policy issued, as questions of fraud and imposition were 


involved, the court properly permitted a wide merase | in te introduetion - testimony. 
Petaccio v. New York Life Ins. Co. (Pa.) ‘ : 


(3). Guaranty and indemnity insurance. 

655(3)—In action on automobile liability policy which constituted an Iowa contract, alleged 
fraud in procurement of policy held no defense where there was no true copy of applica- 
tion or representation of the insured upon which policy was issued, attached to and made 
part of policy as required by Towa statutes. Hartliep Transit Co., for Use of Snow 
et al. v, Central Mut. Ins. Co. of Chicago. (IIl.) 

§ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE ‘THEREOF. 

658—In action on fire policy covering brick building so constructed that it had brick wall on 
three sides but only wooden wall in part on fourth, where it abutted log house, for 
partial loss sustained when log heuse burned, evidence regarding cost of new brick wall 
on fourth side, or cost of storm sheeting on such side, held ape, . — new wall 
was not made necessary by fire. Great American Ins. Co. v. Crume. 

§ 659. —— DEATH OF "OR INJURY TO PERSON INSURED (RD ‘CAUSE 

THEREOF. 

659—Death certificate by state registrar is only prima facie evidence of facts therein seat, 
and is open to explanation and contradiction by opposing party. In action on life policy, 
exclusion of death certificate as prima facie evidence of contents relating to duration of 
illness held not prejudicial error in view of conclusion of trial judge that insurer had 
failed to meet burden of proof that insured was not in sound health at time of issuance 
of policy, even had certificate been submitted. Oliver v. Industrial Health, Accident & 
Life Ins. Co. (Pa.) 

(1). In general. 

659(1)—In action on life policies covering disability resulting from injury or disease originat- 
ing after their issuance, based upon insured’s insanity occurring nine years after issuance 
of policies, rejection of evidence tending to show insured’s condition prior to time that 
insured became insane held proper, since immaterial. Metropolitan Life Ins. Co. v. 
Reynolds. (Ariz.) 

659(1)—Testimony of fellow workman of insured as to statements made by ‘him two to 
ten years before hs employment ceased that he got weak and had nervous — and 
“wasn’t able to do the work” held not inadmissible in action for disability benefits under 
group policy as hearsay, or as too remote in point of time to be material to issue. 
Haile v. Metropolitan Life Ins. Co. (Mo.) 

659(1)—-Coroner’s report furnished with proof of death was not part thereof, and was not 
admissible over beneficiary’s objection, where insured’s death was admitted. Rowe v. 
Missouri Nat. Life Ins. Co. ) a 
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659(1)—Insured seeking disability benefits under life policy requiring disability to be total, 
permanent, and continuous held entitled to prove that total permanent disability continued 
not only up to time of bringing of action but also to time of trial, thereby precluding 
possible argument that disability was not shown to be permanent and continuous. Becker 
v. Prudential Ins. Co. of America. (Pa.) 

659(1)—In action on disability policy for accidental injury to eyes, physician’s testimony 
as to condition of eyes two years after accident held admissible, where eaggertes by 
other testimony. Washington National Ins. Co, v. Curry. (Tex.) ... 

659(1)—In action on accidental death benefit provision of life policy, question as to cause 
“| — death is purely medical. Freee Ins, oe of America v. Bialkowski. 
( ; , ‘ ‘ 

§ 660. —— VAL UATION OF ‘PROPERTY. 

660—Testimony, in action on fire insurance policy, as to value of insured property, held 
competent. Agtna Ins. Co. of Hartford, Conn. v. Robinson et al. (Ind.) 

660—In action on fire policy where value of property destroyed is in issue, any competent 
evidence, either direct or circumstantial, is admissible which cae to show such value, 
but evidence is not admissible as to condition or value of property at remote period 
unless it is shown to be same as at time of fire. In action x re policy covering coal 
breaker, testimony of insured’s witness as to value of breaker and its contents two years 
before fire held proper proof of damages in view of evidence showing machinery in 
breaker had been kept greased and in readiness to operate. In action on fire policy 
covering coal breaker, refusal to allow insurer to introduce insured’s corporate tax 
return, and to allow general manager of insured on cross-examination to testify as to 
what proportion of value stated in tax return insured put on destroyed property, held 
not error where return contained no valuation which could be identified as applicable 
to breaker destroyed by fire, and general manager was not shown to have knowledge 
of method of compiling return or of values of assets set forth therein. John Conlon Coal 
Co. v. Westchester Fire Ins. Co. of New York. (U. S.) 

§ 661. —— AMOUNT OF LOSS. 

661—Admission of evidence as to condition of damaged building as found from 12 to 17 
months after earthquake insured against held not error, notwithstanding subsequent 
earthauakes, where testimony disclosed that condition of building remained unchanged 
and that later shocks caused no — damage. Koyer v. Detroit Fire & Marine 
Ins. Co. of Detroit, Mich. et al. (Cal. 

661—In action on death and dismemberment ‘sui policy, evidence relating to condition of 
insured’s arm, bullet wound in which necessitated amputation, and as to amount of money 
insured earned after accident, held admissible as tending to prove extent of disability. 
Canney v. Massachusetts Bonding & Ins. Co. (N. H.) 

661—In action on fire policies covering stock of merchandise, business surveys published 
by United States Department of Commerce, introduced on question of amount of loss, held 
properly excluded, since fact that documents were published by federal government did 
not establish correctness of information given. Aétna Ins. Co. of saan Conn. v. 
Taylor. (U. S.) 

$ 662. - NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 

(1). In general. 

662(1)—-Where insurer set up release as absolute bar of insured’s right of recovery on 
accident policy, excluding evidence that both proof of loss and release were executed 
by insured and that payment was made by insurer under mistaken idea as to extent of 
insured’s injuries held error. Martin v. Postal Union Life Ins. Co. (Calif.) 

662(1)—In action for disability benefits under group insurance certificate, admission of letters 
from attorney for insured’s administrator to insurer and employer giving notice of 
claim for disability, and replies thereto eenying Habiiity, held not error. Prudential 
Ins. Co. of America v. Calloway. (Ga.) 5 

§ 664 — ESTOPPEL OR WAIVER. 

664—In action on automobile collision policy, issued after loss, on prior application there was 
no error in admitting check representing retention premium received and deposited by 
insurer where there was evidence that insurer then knew of the loss. Celina Mut. 
Casualty Co. v. Baldridge. (Ind.) — 

664—In action on fire policy containing provision “against: ‘additional insurance, evidence 
relating to notice to insurer of existence of other insurance held admissible as regards 
waiver by insurer of provision against forfeiture. Home Ins. Co. of New York v. 
Young et al. (Tex.) ; 

§ 665. —— WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

668(1)—Evidence held to support judgment for beneficiary of certificate issued to employee 
under group life policy on ground that employee had been in employment of employer 
for 6 months prior to ae of certificate as required by policy. Metropolitan Life 
Ins. Co. v. Pope. (Ark 

665(1)—Evidence held not to show that change of beneficiary in life policy by husband from 
wife to another woman was invalid for lack of mental capacity of husband who. drank 
heavily and died in alcoholic fit. Evidence held not to show that ghange of beneficiary in 
life policy by husband from wife to another woman was invalid because of undue 
influence. Goodale v. Wilson et al. (Me.) 

665(1)—In action on life policy, beneficiary held ‘to have established prima. facie case by 
introducing policy, showing that he was beneficiary, and insured’s death while policy 
was in force. In action on life policy, evidence held insufficient to show vexatious refusal 
to pay by insurer so as to authorize assessment of attorneys’ fees, notwithstanding 
facts were such as not to defeat a recovery on policy as matter of law. Houston v. 
Metropolitan Life Ins. Co. (Mo.) ree 
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(2). The cofftract. 

665(2)—Evidence held insufficient to support judgment granting recovery on group life 
policy under which automobile salesman had applied for insurance on ground that, while 
in hospital on date of his death, automobile salesman was “actually at work” as required 
by policy in order for insurance to become effective, since for employee to have been 
“actually at work’’ it would have been necessary for him to have been doing some of the 
things 1or which he was employed. Boyer v. Travelers’ Ins. Co. (Calif.) 

665(2)—Evidence held sufficient to show that life policies payable to personal representative 
of insured were issued on application of insured, and were not wagering contracts, where 
contestable period under incontestable clause had expired. Wolen v. Metropolitan Life 
Ins. Co. (Ill) . ; 


665(2)—Where insurer’s age : t y 
made out application and premium check and thereafter received premium from applicant 


but neglected to forward application and premium to insurer until after loss when by 
insurer’s direction she made out loss report and collected retention premium, finding 
held warranted that there was such meeting of minds as was essential to contract. Evi- 
dence held insufficient to show connivance or collusion between applicant for insurance 
and agent who neglected to forward application and premium to company until after loss. 
Celina Mut. Casualty Co. v. Baldridge. (Ind.) ale ; es 
665(2)—Fraud in procurement of life policy is provable as defense in an action at law 
upon policy; resort to equity being unnecessary to render that defense available. American 
Life Ins. Co. v. Stewart et al. (U. S.) ews 
(3). Avoidance and _ torteiture. 
665(3)—In action on life policy, evidence of payment of premium on such date that policy 
had not lapsed for nonpayment of premium at time of insured’s death held insufficient 
to sustain judgment for beneficiary. Liberty Nat. Life Ins. Co. v. Hollins. (Ala.) 
665(3) In guest’s action on liability policy for injuries sustained while riding in insured’s 
automobile, evidence held to justify tnding that there was no substantial lack of co-opera- 
tion by msured witch would entiti nsurer to avoid policy on ground ot nonco-operation, 
Employers Ins, Co. of Alabama, Inc, vy, Broek, (Ala,) 17 
665(3)—I1n action on fire policy for building insured as dwelling house, insured held entitled 
to recover as against allegation by insurer without proof that premises were used for 
immoral purposes, where insured testified that she had rented premises as dwelling 
house and, though premises were situated close to her home, she had observed no indica- 
tion that they were used for any other purpose, since, had premises been used or occu- 
pied for immoral purposes, such acts would have constituted violation of law, and pre- 
sumption is that law has been obeyed. Lertora v. Globe & Rutgers Ins. Co. of New 


York. (Cal.) setees : . oo oe . 
665(3)—Evidence sustained finding that warranty in automobile public liability policy that 


automobile would be principally used and garaged in Bakersfield had been breached in 
its inception, so as to preclude recovery on policy for injuries sustained in accident 
which occurred within & hours after policy became effective, where evidence disclosed 
that automolnie was continuously used and garaged in Los Angeles. where higher premium 
rate obtained, for months before and after issuance of policy. Purcell v. Pacific Auto- 
mobile Ins. Co (Cal 1732 
665(3)—-In action on robbery policy, evidence held to show that insured did not prove that 
book and accounts were kept by insured as_ required by policy so that loss could be 
accurately determined. Cox et al. v. Aftnma Casualty & Surety Co. of Hartford, Conn. 


(111.) : . 
665(3)—Evidence, showing that insured was in hospital on date borne by application for 


policy, which was taken in her home, held to preclude recovery on life policy on ground 
of fraud, although there was slight conflict as to date of application. “Fortuna v. 
Prudential Ins. Co. of America. (IIl.) ’ ‘ a oA Sota an 
665(3)-——Statements made by insured are presumed to be truthful, and defense that insured 
understated his age in his application is required to be proved by clear and cogent evi- 
dence. In suit on life policy, evidence held sufficient to sustain finding that insured did 
not understate his age in his application for policy in action on life policy wherein defense 
was false representation as to health made by insured in application, and wherein evidence 
showed insured was not in good health prior to and at time policy was issued, beneficiary 
held to have failed to sustain burden to prove that insured did not knowingly: and 
intentionally misstate salient facts in application for policy. Schmidt v. Prudential Ins. 


Co. of America. (Ill.) SUA he : ; 
665(3)—-Evidence that insured’s agent procuring fire policies represented to insurer’s agent 
that insured was sole owner of property insured, whereas in fact insured’s wife was 
joint owner, precluded recovery on fire policies, which by their terms were void for 
misrepresentation as to ownership, in absence of such conduct of insurer as would 
pmannt to an estoppel or waiver of such terms. Kobzina v. Empire State Ins. Co. 
(Til.) vee 1691 
665(3)—In action on policy insuring automobile against collision, evidence that plaintiff 
arranged with his brother to take over the automobile from his brother and continue pay- 
ments on conditional sales contract held to warrant finding that he was the owner. Celina 
Mut. Casualty Co. v. Baldridge. (Ind.) ... ke 6 eerste a are Ley ER 
665 (3)—Evidence, in action on fire insurance policy, held sufficient to sustain jury’s finding 
that there was no cessation of occupancy or inhabitancy of insured dwelling, or con- 


tinuous vacancy thereof for lonver period than 10 days permitted by policy. &tna 
Ins. Co. of Hartford, Conn. v. Robinson et al. (Ind.) 1694 


665(3)—Finding that insurer would not have refused to issue life policy if informed that 
insured had been inmate in state penitentiary held contrary to evidence. Finding that 
insurer would not have refused to issue life policy if informed that prior to signing of 
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application insured had been engaged in various illegal enterprises held contrary to 
evidence. De Pee v. National Life & Accident Ins. Co. (Kan.) ..... a : d 
665(3)—Evidence showing that applicant for life policy, who had previously consulted phy- 
sician with respect to pain in the bowels and had received treatment therefor, acted in 
ood faith in stating im application that he had never suffered from.any intestinal 
isease, because of belief that trouble was of a trivial nature, held to justify recovery on 
policy. Day v. National Reserve Life Ins. Co. (Kan.) . e's : 
665(3)—Evidence of statement made to agent on procuring fire policies that insured “had 
had a little trouble” and that “You don’t know what is going to happen,” held insuffi- 
cient to show that insured did not conceal knowledge of threats to dynamite house con- 
taining insured property. Admission that insured procured fire policies because of 
threats to dynamite house containing insured property held to show knowledge that con- 
cealed facts were material to risk. Great American Ins. Co. of New York v. Clayton. 


1040 


after death held insufficient to show that insured, who was an illiterate negro, willfully 
or fraudulently misstated his age in application, where agent had answered on back of 
application that insured did not appear older’ than age given. Sawyer v. Liberty Indus- 
trial Life Ins. Co. (La.) j ia 
665(3)—Evidence held to establish that insured’s illness developed to his knowledge before 
sick benefit stipulation of policy became effective, precluding recovery for illness. Reed 
v. Continental Casualty Co. (La.) . ; ‘ 
665(3)—While statements contained in proofs of death of insured on life policy, when unex- 
plained or uncontradicted, make out prima facie case, if there is any other evidence in 
record to contradict or explain such statements and show they are incorrect, burden 
shifts back to insurer to sustain its plea in avoidance of policy by preponderance of 
evidence. Sawyer v. Liberty Industrial Life Ins. Co. Inc. (La.) ¥ 1226 
665(3)—In action on life policy containing stipulation that, if insured was not in sound 
health on date of policy, insurer might declare policy void, evidence held to justify 
denial of recovery on ground that insured had serious heart affliction on date of delivery 
of policy. Schroeder v. Metropolitan Life Ins. Co. (Mont.) ‘ 
665(3)—In action on life policy, evidence held insufficient to warrant finding of duplication 
of payments of premium for certain month so as to have kept policy in force until after 
time of cancellation for nonpayment. Knight v. Pilot Life Ins. Co. (N. C.) 12 
665(3)—-Evidence held not to relieve insurer from liability on life policy on ground that 
insured at time of making representations contained in questionnaire of application was 
qqnsctons of ill health and failed to reveal such fact. Zoch v. Metropolitan Life Ins. 
‘0. AME oe Aaa ve Kaen abeaees a Dia 
665(3)—Plaintiff held not entitled to recover on industrial life policies where plaintiff failed 
to sustain burden of showing, as required by policies, that insured was in good health 
when policies issued and had not attended hospital and had not been attended by physician 
within two years for any serious disease or complaint. Skripko v. John Hancock Mut. 
Life Ins. Co. (N ; a oa.« nga 
665(3)—In action for ff delivered 
to insurer’s agent certain checks as payment on future accruing premiums held against 
weight of evidence. Podgorski v. Prudential Ins. Co. of America. (N. Y. 
665(3)—Evidence supported finding that, when life policy was originally delivered and when 
reinstated Seed was in good health as required in applications. National Aid Life 
Ass’n v. Persing et al. (Okla.) : . +s ee asens veeses 
665(3)—In action on life policy wherein insurer relied on defense that policy had lapsed after 
last payment of quarterly premium and plaintiff asserted that last premium payment had 
been semiannual premium, failure of insurer to produce record of premium held to have 
probative value as evidence to be added to evidence of plaintiff. Loyal Protective Ins. 
Co. et al. v. Shoemaker. (Okla.) ; 
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896 
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665(3)—Evidence held insufficient to sustain finding that premium on life policy was paid 
before lapse of policy. Stager v. Federal Life Ins. Co. (Pa.) 1602 


665(3)—-Evidence that insured has been operated upon for mastoiditis and that when insured 
died she had convulsions, a boil or abscess on back of her head and face draining pus, 
and that on date policy was issued, she had an opening im skull draining pus, her ankles 
were swollen, her feet brown and turned inward and paralyzed, caused by septic condition, 
resulting in death, held insufficient to sustain finding that insured was in good health 


on date life policy was issued. National Life & Accident Ins. Co. v. Burden. (Tex.).. 1630 
665(3)—Evidence held insufficient to justify judgment denying recovery on life policy on 

ground of breach of condition precedent by insured’s consultation or treatment by physic- 

ian between date of examination and delivery of policy. Golightly et al, vy. New 

York Life Ins. Co. (U. S.) 


665(3)—In action on fire policy covering coal breaker which contained clause rendering 
policy ineffective if breaker should remain vacant more than 40 days, evidence held 
to show that breaker did not remain idle for longer period than occasion required 
in contemplation of parties to insurance contract. John Conlon Coal Co. 
American Ins. Co., New York. (U. P os ; ee hes : 
665(3)—Evidence held not to establish false representations by insured’s agent respecting 
cancellation of policies previously in force, so as to render fire policies void for con- 
cealment and misrepresentation of material facts made at time of oral application. 
Evidence held not to establish false swearing of insured on trial, as to reason for can- 


celing previous policies, within policy provision that it should be void in case of 
false swearing by insured touching matter relating to insurance, whether before cr 
after loss. Koch et al. v. Transcontinental Ins. Co. et al. (Wis.) 
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(4). Loss and liability of insurer in general. 

665(4)—In action on liability policy covering operation of any automobile with permission of 
owner, except one owned by a. evidence held sufficient to justify judgment for 
plaintiff on ground that plaintiff was not owner in whole or in pea of automobile involved 
in collision. Williams v. General Ins. Co. of America et al. Cal.) 

665(4)—In action on fire policy, insurer must show by a Se of testimony that fire 
was of incendiary origin before question as to whether plaintiff set fire to his house can 
be determined. In action on fire policy covering household goods and personal effects, 
evidence held insufficient to show that fire was of incendiary origin. In action on fire 
yA covering household goods and personal effects, evidence held not to establish motive 
or setting fire on part of owner. Perot v. Carolina Ins. Co. of Wilmington, N. 


665(4)— In suit to reach and apply obligation of insurer on policy on ‘truck ‘to payment of 
judgment recovered against driver of truck which hit automobile in which _ plaintiff 
was riding, evidence that truck driver was employed at school to do general duties on 
grounds and buildings and to drive truck belonging to school, and in doing work he 
was obliged to drive on public highway, and that on day of collision truck driver had 
been drinking and was on way to neighboring town to purchase gloves for himself and 
that truck was locked in garage every night held to warrant finding that truck driver 
was not using truck with implied consent of insured so as to impose liability on insurer. 
Dickinson vy. Great American Indemnity Co. et al. (Mass.) 

665(4)—Evidence held to justify judgment against insurer, as garnishee, under policy. cover- 
ing liability of employees of state highway patrol while operating state vehicles in direct 
connection with their duties for amount of judgment for injuries received in automobile 
collision, on ground that judgment debtor was employee of highway patrol at time of 
collision and fad not been discharged prior thereto. Strobel vy. Anderson, (Minn.)....1737 

665(4)—Insurer held not liable on fire policy where evidence was insufficient to justify find- 
ing that insured neither set nor procured to be set the fire which destroyed insured 
property. Lamb v. United States Fire Ins. Co. (N. H.) . ; a 

665(4)—Evidence held to sustain judgment for insurer under “errors and omissions” 
olicy on ground insured who was mortgagee of damaged property did not, as required 
by policy, make every reasonable effort to maintain valid specific insurance on its interest 
in the property. City Mortgage Co. v. St. Paul Fire & Marine Ins, Co. (N. J.) 160 

665(4)—In action on fire policy in which insurer claimed explosion preceded fire, finding that 
premises were wholly destroyed by fire and that fire preceded any explosion which occur- 
red held against weight of evidence. Donato v. Granite State Fire Ins. Co. et al. (N. Y.)1370 

665(4)—$1,000 for value of theater pipe organ destroyed by fire in action against fire 
insurer heid not excessive, where loyee of theater testified that original price of 
instrument was $2,100, and that it had been well cared for and was in good condition; 
one of theater owners testified that organ was reasonably worth $1,600 to $1,700; and 
seurer offered no evidence as to value or amount of damage. Fidelity & Guaranty 

Fire Corporation v. Tindale et al. (Okla.) 

665(4)—Plaintiff who proved that liability had been incurred by defendant in form of judg- 
ment entered against defendant and that such judgment was liability expressly insured 
against by garnishee insurer’s automobile liability policy made out prima facie case and 
was not required to show in addition that none of risks excepted in policy were present 
when accident occurred notwithstanding that plaintiff’s case was largely made out through 
insurer’s admissions. Zenner v. Goetz et al. (Pa.) 

665(4)—In suit on automobile liability policy, evidence held to sustain finding that truck 
involved in accident was one covered by policy, notwithstanding that motor and serial 
numbers given in policy did not coincide with those of truck causing accident. St. Paul 
Mercury Indemnity Co. of St. Paul v. Long et al. (U. S.) 

665(4)—In garageman’s action against automobile owner’s insurer, proof that garageman 
after repairing owner’s automobile agreed to deliver it at distance, with understanding 
it would be driven by garageman or one of his employees, and that garage license plates 
would be used, held to warrant finding that delivery “arose out of the operation” of 
garage within owner’s liability policy exempting his insurer from liability for damages 
— by, negligent use of automobile by qreagemen. Allen v. Travelers Indemnity 


668(4)-—Evidence held to justify judgments dismissing ‘actions on fire policies on grounds 
ror 


that transfer of insured property parents to their daughter was made with intent to 
set fire to praperty, and defraud insurers, and that parents were beneficial owners of 
insured property. Lehman v. Columbia Fire Ins. Co. et al. (Wash.) 

665(4)—-Evidence as to widow’s knowledge that her son and his friend had exchanged places 
as driver of automobile, that on two other occasions widow had given express permission 
to friend to drive automobile and that widow had hurried home so that son and friend 
could use automobile and had cautioned them about being careful held to sustain finding 
that automobile was used with widow’s permission by an adult member of insured’s house- 
hold, to render insurer liable on policy. Bushman v. Tomek et al. (Wis.) 

665(4)—Evidence disclosing that insured’s chauffeur was often seen in village in evening 
driving one of insured’s automobiles and that several times late at night he was seen in 
tavern and on such occasions was driving one of insured’s automobiles held insufficient 
to establish that chauffeur was using insured’s automobile at time of collision between 
1 and 2 o’clock in morning with implied permission of insured so as to render insurer 
— omnibus clause of a ae pety. Brochu et al. v. Taylor. 
(Wis : ‘“ . 

(5). Life and accident insurance 

665(5)—Evidence held to sustain judgment for insured on ground poured was totally and 
permanently disabled within terms of group policy. Metropolitan Life Ins. Co. v 
Jones. (Ark.) k 249 
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665(5)—Evidence held to support judgment for accidental death benefits under life policy 
on ground that death of insured resulted directly and independently of other causes 
from bodily injuries sustained while policy was in force through external, violent, and 
accidental means as required by policy. Washington National Ins. Co. v. Crawford. 
(Ga.) i ae A s 

665(5)—Evidence held not to justify judgment for beneficiary on accident certificate provid- 
ing for payment of face value of life policies in addition to other sums due should insured 
meet an accidental death, where insured was scalded by steam when radiator exploded 
on April 16, contracted pneumonia on June 6, and died two days later. Kuntz v. John 
Hancock Mutual Life Ins. Co. (Iil. ahh ee 

665(5)—In action on life policies containing double indemnity clauses, evidence as to manner 
in which injuries to insured were sustained, where such injuries resulted in his death, 
held sufficient to justify finding for plaintiff. In action on life policy containing double 
indemnity clauses, evidence held sufficient to justify finding that trauma was the cause 
of death without any contribution by disease. Wolen v. Metropolitan Life Ins. Co. (IIl.) 

665(5)—Evidence held to support judgment for recovery of disability benefits under life 
policy on ground that insured was disabled by peptic ulcer, or similar stomach disease. 
Commonwealth Life Ins. Co. v. Brandon. (Ky.) ; ‘ 

665(5)—Evidence held to support judgment for insured under total and permanent dis- 
ability provision of group policy for inju sustained from fall while operating a motor 
at a mine. Equitable Life Assur. Soc. of the United States v. Witten. (Ky.) 

665(5)—Evidence that insured, a mine manager, was not as active as he had been and that 
he did not go to mines unless it was absolutely necessary, but that he drew full monthly 
salary as manager of mines, held insufficient notwithstanding opinion of physicians to 
establish that he became totally and permanently disabled prior to date he became 60 years 
of age, precluding recovery of disability benefits under life policies. Barrowman v. 
Prudential Ins. Co. of America. (Ky.) Savatan halted are : z 

665(5)—In action on life policy upon which no premiums had been paid since insured’s dis- 
appearance, evidence held to support recovery on theory insured had been absent for 
seven years without being heard from, and that he was killed in gambling brawl on day of 
his disappearance. Commonwealth Life Ins. Co. v. Caudill’s Adm’r. (Ky.) ‘ 

665(5)—Evidence held to establish that death of insured was caused by septicemia infec- 
tion resulting from accidental injury and not from chronic blood disease which lowered 
insured’s resistance to infection, within double indemnity clause authorizing recovery 
if death resulted through external means, “independently of all other causes,” notwith- 
standing proviso in policy that such death must not result directly or indirectly from 
disease in any form. De Blieux v. Travelers’ Ins. Co. (La.) 

665(5)—In action on group disability policy, evidence that insured, railroad section laborer, 
strained back and suffered progressive arthritis, which medical testimony showed would 
become steadily worse, was discharged as unfit, and, until filing of action approximately 
three years after injury, secured only temporary jobs, which he could not fill capably 
because of injury, held to show total and permanent disability warranting recovery. Pete 
v. Metropolitan Life Ins. Co. (La.) 2 

665(5)—Evidence that necessary operation for hernia resulting from strain caused pulmonary 
embolism of which insured died held to support finding that operation and _ resulting 
embolism were not within exception in double indemnity clause of life policy including 
“accident, injury, death or other loss caused wholly or partly by disease, or bodily, or 
mental infirmity,” or “by medical or surgical treatment thereof.” or by “hernia,” and 
did not break causal connection between hernia and death of insured. Medical testimony 
that insured prior to his death from pulmonary embolism following hernia operation had 
enlarged inguinal ring held insufficient to show “bodily infirmity” within exception to 
double indemnity clause in life policy, where such alleged bodily infirmity was not wholly 
a aw a cause of insured’s hernia and death. Ballam v. Metropolitan Life Ins. Co. 
(Mass.) ; ‘ 

665(5)—In action on accident policy covering death resulting solely through “accidental means,” 
and excluding death caused wholly or partlv, directly or indirectly, by infirmity or disease, 
evidence warranted finding that automobile accident was proximate and sole cause of 
insured’s death, although trial judge found that insured died of pneumonia induced by 
traumatic shock following accident. and that insured suffered from sclerotic condition 
of arteries of heart. Sheehan v. Aftna Life Ins. Co. (Mass.) 

665(5)—Evidence that insured motorist swerved left to avoid collision with automobile 
ahead, which had stopped without pulling to side, and struck curb on neutral ground throw- 
ing motorist forward, and physician’s testimony that he discovered sensitive condition 
in side of motorist’s abdomen and that thereafter her gall bladder duct was found to be 
inflamed, held to establish that insured was injured by “external, violent and accident 
means” bv striking steering wheel, so as to permit recovery under indemnity policy. 
St. Paul Mercury Indemnity Co. of St. Paul v. Randel. (Miss.) 

665(5)—In action for total and permanent disability benefits under group policy fact that 
testimony of insured’s physician was mostly from memory or recollection rather than 
from records, and that physician admitted on cross-examination that his diagnosis might 
have been mistaken. did not destroy probative force of physician’s testimony. Roderick 
v. Metropolitan Life Ins. Co. (Mo.) ‘ 


665(5)—Insured’s answer to questionnaire as to date of disability and report of attending 
physician accompanying questionnaire held not conclusive on insured as to date of dis- 
ability in face of otherwise undisputed evidence of continued total and permanent dis- 
ability dating from time of an operation. In action for disability benefits under life 
policy, evidence held insufficient to fix exact date of beginning of disability. Lentz v. 
New York Life Ins. Co. (Mo.) ak phere j Aap 


665(5)—Evidence held to show that boss plumber suffering from double inguinal hernia and 
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epigastric ventral hernia was “totally and permanently disabled” within policy provision 
for disability benefits, where he was unable to continue working as plumber and his total 
education consisted of three years’ schooling in a foreign echoal, and he had worked only 
as laborer, pipefitter’s helper, and as plumber. In action on policy for disability benefits, 
evidence held to show that insured’s refusal to undergo operations necessary to cure him 
of double inguinal hernia and epigastric ventral hernia was not unreasonable, in view 
of testimony as to risk involved in operations. Kordulak v. Prudential Ins. Co. of 
America. (N. J.) . eb ehene s 4% ; aon 

665(5)—Evidence held to sustain verdict and finding that insured was totally and permanently 
disabled, entitling him to disability benefits and waiver of premiums under policies. 
Frankel y. Connecticut General Life Ins. Co. (N. Y. : ra tao th 

665(5)—Evidence that insured was standing on sleigh, that team came to bare spot and 
stopped, that insured pitched forward and was found unconscious on ground, and that 
subdural hemorrhage caused by fall in road was immediate cause of death, sustained 
juagment against insurer for double indemnity under life policy. Sagendorf vy. Pru- 
ee ok © OE ng ica eceeuenerbbecsSsbre kansas 2's 

665(5)—Evidence held to sustain judgments denying insured recovery for disability benefits 
under life policies, on ground insured was not totally and permanently disabled so as to 
prevent him from engaging in usual occupation or performing any work for which he was 
reasonably fitted. Katz v. Massachusetts Mut. Life Ins. Co. (N. Zz.) 


665(5)—In action on death and dismemberment accident policy contracted in Massachusetts, 
evidence that insured, who sustained bullet wound in arm, could not resume work as 
salesman because he could not drive competently or carry brief case and samples, but was 
forced to accept several other positions as salesman, at none of which he was successful 
because of injury, and that he earned less than $100 in three years, held to show that 
insured was wholly disabled from carrying on his occupation. Canney v. Massachusetts 

1 


Bonding & Ins. Co. (N. Y.) ; ; io 

665(5)—-Evidence held to support judgment for double indemnity on life policy on ground 
that death of insured resulted from violent, external, and accidental means. New 
York Life Ins. Co. v. Riggins. (Okl.) ° 

665(5)—Evidence held to support judgment for insured on total and presumably permanent 
disability and premium waiver provisions of life policy on ground that insured, who 
was suffering from urticaria and acute angio neurotic edema and eczema, was totally 
and presumably permanently disabled from carrying on his mercantile business within 
provisions of policy. New York Life Ins. Co. v. Razzook. (Okla.) 

665(5)—Evidence which was sufficient to show that insured was totally disabled within life 
policy disability clause defining “total disability” as disability which wholly prevented 
insured from performing any work, from following any occupation, or from engaging in 
any business for remuneration or profit, warranted insured’s recovery of disability benefits. 
Failure of insured, who was so disabled as to be unable to conduct or render any substan- 
tial and essential service to his grocery business, to make effort to follow any other 
business, held insufficient to show that insured was not totally disabled within life policy 
disability clause. Eisenhauer v. New York Life Ins. Co. (Pa.) .... ; am 

665(5)—-Mortuary table is not conclusive, but evidentiary only, and is to be considered in 
connection with other evidence as to health, constitution, and habits of the insured. 
Alexander v. Durham Life Ins. Co. (S. C. : 

665(5)—Evidence supported findings that insured, under disability policy, was totally dis- 
abled and confined to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer, and that insurer refused insured’s request for blanks to prove dis- 
ability. Washington National Ins. Co. v. Curry. (Tex.) 

665(5)—In employee’s action on total and permanent disability benefit provision of group 
life policy. evidence held insufficient to sustain jury’s finding that employee was totally 
and permanently disabled at time he left employer’s employment. McClendon v. South- 
western Life Ins. Co. (Tex.) Aso as gh. gh cia kab e'g bik weed nis eo aa oa 

665(5)—In action on accident policy, finding that death was solely result of overdose of 
medicine and that high blood pressure and heart trouble were not contributing causes held 
sustained by evidence. In action on accident policy for death of insured allegedly due 
solely from overdose of medicine, evidence that insured had suffered from high blood pres- 
sure and heart trouble long prior to death held not to conclusively establish that such 
infirmities were contributing cause of insured’s death, where quantity of medicine taken 
was sufficient alone to cause death and where insured died within 20 minutes from time 
of taking medicine. American Ins.:Co. v. Persky. (Tex.) ea 

665(5)—Evidence authorized findine that death of insured following automob‘le accident did 
rot result directly or indirectly, wholly cr partly. from “disease,” within policy pro- 
vision excluding liability for death so resulting, although evidence showed that insured 
was holding his hand over his heart before accident and physician testified that death 
resulted from coronary occlusion. “Disease” imnlies some ailment or disorder of somewhat 
established or settled character. A mere temovorary condition, such as an attack of 
indigestion, local in nature, which passes shortly, and after its passing the body again 
becomes normal, is not a “disease’”’ within an accident policy, In action on accident 
policy excluding liability for death resulting from violation of law, evidence held not 
to support finding that death of insured following automobile accident did not result 
from presumption against suicide. In action on double indemnity policy for death of 
v. Green. (Tex.) ‘ . cee es ver ereresees bP ae¥ ss is iudkaeats 

665(5)—Evidence held to sustain finding that insured was totally disabled after date of 
fall from chair, during time accident policy was in force until date of insured’s death 
from drowning in bathtub after policy lapsed for nonpayment of premiums, as regards 
heneficiarv’s reht to recover for disability and death. Ocean Accident & Guarantee 
Corp Ltd. v. Moore. (U. S.) , 

665(5)—Coroner’s statement that immediate cause of insured’s death was “meningitis 
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following a blow on head or from Otitis Media—he had both possible causes,’’ did not 
necessarily mean that insured had ear disease before he fell as regards right to recover 
under accidental death benefit provision of life policy where statement conclusively 
showed that coroner could not have had personal knowledge as to insured’s condition before 
his fall. In action to recover on accidental death benefit provision of life policy, 
evidence held to support jury’s conclusion that meningitis that caused insured’s death 
was effect of injury sustained when he fell down flight of stairs. Prudential Ins. Co. 
of America v. Bialkowski. (U. S.) Ja wes bese ie ot see ee . ; 

665(5)—-Where proof of insured’s death was based on presumption arising from seven year’s 
absence, and it was not shown that insured was engaged in dangerous occupation or 
that he was last known to be in place where death would probably result from an acci- 
dent, insurer held not liable under double indemnity provision of life policy but only 
for amount in case of death from ordinary causes. Wilson v. Jefferson Standard Life 
ine. Coa (CU. §&.) . 

665(5)—In action for disability benefits under group life policy, evidence held insufficient to 
sustgin special verdict determining that insured’s disability became permanent during 
life of policy. Bucher v. Equitable Life Assurance Society of the United States. (Utah) 

665(5)—-Evidence that accidental slip on icy surface, which subjected insured’s back to 
severe wrench, would have solely caused some considerable injury if insured’s spine 
had been in perfectly normal condition, held to support finding that accidental slip pro- 
duced total disability independently and exclusively of all other causes within accident 
policy. Egan v. Preferred Accident Ins. Co. of New York. (Wis.) 

(6). —— Suicide. 

665(6)—-In action on life policy for death of insured, copy of death certificate from bureau 
of vital statistics, certified under seal by the registrar, giving cause of death as suicide, 
was prima facie evidence thereof. Prudential Ins. Co. of America v. Ashley. (Ky.) 

665(6)—-Where plaintiff in action on double indemnity policy proves that insured died by 
violent and external means, prima facie inference that such death was accidental arises 
from presumption against suicide. In action on double indemnity policy for death of 
insured by violent and external means, where plaintiff proved that insured died from 
carbon monoxide poisoning, presumption against suicide held to establish a prima_ facie 
case without necessity of proving further circumstances of death. Bolger v. Prudential 
Ins. Co. of America. tN: s : ; 

665(6)—Where plaintiff, in suit on double indemnity provisions of industrial policies, alleged 
that insured’s death resulted solely frem exteinal, violent, and accidental means, and 
defense was suicide, proof of accidental death was not supplied prima facie by presumption 
against suicide. Cockcroft v. Metropolitan Life Ins. Co. (Pa.) 1578 

(7). Proof and adjustment of loss. 

665(7)—In action on accident policy permitting autopsy, evidence held to establish that 
insurer prior to burial made a demand for an autopsy and that beneficiary, through her 
agent, refused permission therefor before burial and deferred decision as to permitting 
autopsy thereafter, and that beneficiary never communicated permission for an autopsy. 
In action on accident policy permitting autopsy, evidence held to show that insurer’s 
request for an autopsy was reasonable as a demand and as to time when it should have 
been had. Hurley v. Metropolitan Life Ins. Co. (Mass.) : 986 

665(7)—Evidence quihorined finding that beneficiary complied with accident policy provision 
for “immediate” notice of insured’s death, although oral notice was not given until six, 
and written notice until ten, days after insured’s death, in view of circumstances. 
Sheehan v. A®tna Life Ins. Co. (Mars.) 1668 

665(7)—lIn action on fire policy, evidence held insufficient to establish fraud or false swearing 
with reference to proofs of loss by insured. United States Fire Ins. Co. v. Merrick 
et ux. (Md.) ‘ a , Pa 1703 

665(7)—Evidence that release from liability on accident insurance contract was procured 
by insurer’s agent by informing insured that if he did not accept amount offered he would 
not get anything and that insured signed release because he owed for medical attention 
and care and had no money held insufficient to support charge of “‘duress,” where agent 
did not threaten suit, and insured did not testify that he signed release under duress. 
State ex rel. Order of Commercial Travelers of America v. Shain et al. (Mo.) 990 
7)—In actions om fire policies wherein insured soucht to excuse failure to give notice of 
loss until over four months after fire because of insanity, evidence held to warrant 
conclusion that ‘nsvred wos mentally unbalanced from time almost immediately after 
fire until dismissal from state hospital for insane more than four months later, so as to 
excuse failure to give notice within 30 days after fire as required by statute. Fact that 
insured while in st-te hospital for insane wrote letter to a friend requesting assistance in 
obtaining an early discharge from hospital did not preclude insured from raising defense 
of “insanity” for failure to give notice of fire loss to insurers within 30 days after fire, 
as required by statute, on ground that insanity was not cause of insured’s failure to 
write to agent of insurers, where physician in hospital had testified that insured’s mental 
condition was such that it probably would not have occurred to him to write to insurers 
concerning loss. Bean v. Philadelphia Fire & Marine Ins. Co. (N. H.) .. A 

665(7)—In action on total disability clause of life policy for income payments, on ground of 
insured’s insanity evidence held sufficient to sustain finding that beneficiary was excused 
from giving notice and filing proof of insured’s disability prior to maturing of premium 
which was not paid. Whetstone’v. New York Life Ins. Co. (S. C.) 

665(7)—Evidence held insufficient to warrant finding that insured suffered complete mental 
breakdown known as “Maniac Depression Psychosis,” preventing giving immediate writ- 
ten notice thereof to insurer or filing proof thereof within 120 days, as required bv total 
disability clause of life policy. Way v. Pacific Mutual Life Ins. Co. of California. 


1568 


1905 





The Insurance Law Journal, Vol. 88 


abled and confined to bed om getting creosote in his eyes, that insured gave notice of 
disability to insurer and that insurer refused insured’s request for blanks to prove dis- 
ability. Washington National Ins. Co. v. Curry. (Tex.) 


(8). Estoppel or waiver. 

665(8)—Evidence that insured’s broker applied in person for automobile liability policy, that 
he asked for complete coverage, and was told that policy would be issued, held to support 
finding that insurer answered question as to whether insured had had any liability 
insurance canceled without obtaining any information from insured, and that insurer 
thereby waived question and answer thereto. Ames v. Employers Casualty Co. (Cal.) 

665(8)—In action on public liability policy requiring insurer’s consent to transfer of premises 
by insured, evidence held to establish that agent of insurer to whom notice of transfer 
of premises had been given had authority to receive notice thereof, and duty to notify 
insurer, and hence agent’s knowledge became knowledge of insurer. Hill v. Employers’ 
Liability Assur. Corporation, Limited. (Conn.) 

665(8)—In suit to cancel life aw for misrepresentations as to previous illnesses in applica- 
tion wherein beneficiary filed cross-petition for judgment on policy, evidence held nat to 
authorize a that medical examiner knew, before issuance of policy, that insured 
had been treated for acute alcoholism contrary to statements of insured in application. 
National Life & Accident Ins. Co. v. Gordon. (Ga.) . 

665(8)—Evidence held to support judgment for beneficiary of ‘accident policy. issued by life 
insurance company and written by agent of mutual benefit association on application 
for membership in association on ground that policy was in force at time insured was 
killed in automobile accident because of representations of agent that premium paid 
would keep policy in force for one year, and that proof of loss had been excused by 
insurer’s denial of liability on theory that policy had lapsed. Giannola v. Great Southern 
Life Ins. Co. et al. (TIL) 650 

665(8)—Evidence, in action on fire insurance policy, held sufficient to justify jury’s conclusion 
that defendant repudiated policy after loss, making it useless and unnecessary for plaintiff 
to furnish proof of loss. A&tna Ins. Co. of Hartford, Conn. v. Robinson et al. (Ind.)..1694 

665(8)—-Evidence held insufficient to support judgment against insurer on life policy on 
ground of negligence of insurer in delivering ety. West v. Metropolitan Life Ins. 
Co.  (Kan.) 266 

665(8)_—Evidence that insured, within period limited ‘by group policy for giving ‘notice of 
disability, requested blanks with which to file claim, that insurer failed to send blanks, 
but suggested that insured get all information from his employer, held sufficient to show, 
prima facie, waiver of notice required by policy because of denial of liability. Equitable 
Life Assur. Society of the United States v. George. (Ky.) 

665(8)—Insurer held under evidence not to have waived requirement of life and accident 
policy for filing of proofs of loss within 90 days from date of loss by total denial of 
liability on policy within time allowed for filing genet of loss. McClain v. National 
Life & Accident Ins. Co. (Tex.) ; 

665(8)—Evidence held sufficient to impute notice to insurer on fire policy containing provision 
authorizing forfeiture in case additional insurance was taken of existence of additional 
insurance, and that with such knowledge, insurer waived its right of forfeiture and 
right to deny liability thereunder. Home Ins. Co. of New York v. Young et al. (Tex.) 

665(8)—Evidence supported findings that insured under disability policy was totally disabled 
and confined to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer, and that insurer refused insured’s request for blanks to prove 
disability. Washington National Ins. Co. v. Curry. (Tex.) 

665(8)—Evidence that agent had authority only to take application and send it to insurer, 
who issued policy and returned it to agent to deliver and collect first premium, and 
that agent when representing another insurer did not require insured to pay peoeiens 
promptly when they became due, and agent did not permit insurance to lapse, held 
insufficient to show waiver of provision that insurer under fire and tornado policy would 
not be liable for loss occurring to property while any note or_obligation or part thereof 
given for premiums was due and unpaid. Franklin Fire Ins. Co. v. Clark. (Tex.) . 1392 

665(8). Evidence held insufficient to show that agent one week prior to insured’s death agreed 
to negotiate loan on life policies which had lapsed for nonpayment of premiums, so as to 
continue policies in force and permit beneficiary’s recovery thereon, where agent had no 
authority to so bind insurer sal neither policies nor insurer’s practice ewer making of 
loans on policies. Frazier v. Commercial Casualty Ins. Co. (U. S.) ; ; 

§ 466. AMOUNT OF RECOVERY. 

666—Total and permanent disability benefits under group policy were recoverable, only 
from date of disability to date of trial, and hence present aah value of all installments 
tank) for in pemey could not be recovered. stetrepetion Life Ins. Co. v. McNeil. 

rk.) 

666—In action to recover for loss by fire of cotton under fire. policy which provided that 
insurer’s liability was restricted to an amount not to exceed three-fourths of value of 
property’ lost or destroyed, judgment for full value of the property, penalty and attorney’s 
fees held error. Pacific Fire Ins, Co. v. Murdoch Cotton Co. (Ark.) 

666—Amount received by insured from plateglass insurance could not be deducted from judg- 
ment against insurers for damage caused by earthquake, where court had instructed 
jury that in arriving at value of building fh should disregard any portion thereof 
covered by insurance other than that of defendant companies. Koyer v. Detroit Fire 
& Marine Ins. Co. of Detroit, Mich. et al. (Cal.) 

666—Allowance of $350 to insured for attorney’s fees expended in defending suit for injuries 
to child’s foot, which insurer wrongfully refused to defend, held adequate. Lang et al. 
v. Jersey Gold Creameries, Inc. et al. (La.) . “ : 1765 

666—Verdict for beneficiary suing on life policy would not be held excessive by amount 
alleged to be due insurer as interest on giles loan on theory that premium last due 
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before insured’s death had not been paid, where jury found that such premium had been 
paid. Holman v. Metropolitan Life Ins, Co. (Mo.) ............. s 

666—Insurer by denying all liability for disability payments under group life policy did not 
thereby deprive itself of right to pay installments monthly as provided by terms of 
policy. State ex rel. Metropolitan Life Ins. Co. v. Allen et al., Judges. (Mo.) .... 

666—Insurer against whom judgment was rendered for full amount of life policy held 
entitled to credit for amount due from insured to insurer on date of policy assignee’s 
attempted surrender of policy, for amount of annual premium -due on policy on such date 
and payable out of dividends and loan values, and for amount paid to assignee on 
assignee’s ineffectual surrender of policy. Missouri State Life Ins. Co. v. Langreder. 

§ 667. CONDUCT OF TRIAL. 

667—In action by trustee on accident provision of life policy, conduct of trustee’s counsel in 
asking witnesses — concerning policies in other companies, implying that they 
had accepted beneficiary’s proof of accident as sufficient, held orefattelal. Whether mis- 
conduct of counsel is of sufficient importance to require reversal depends wholly upon 
circumstances of particular case. In action by trustee on life policy, wherein insurer’s 
counsel, in argument, stated he was representing other policyholders and protecting 
assets against unjust claims, reply of trustee’s counsel in argument that such other gates 
holders would get no benefits either if their cases went the same way, and referring 
to original beneficiary as a lone woman, held prejudicial. 
York v. City Nat. Bank & Trust Co. of Chicago. (U. S.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—Whether alleged mortgagee of insured property destroyed by fire of incendiary origin, 
who sought recovery on fire policies issued to owner, had guilty knowledge of fire, 
and whether mortgage was a sham or bona fide, held for jury. Lopez v. Mechanics 
& Traders Ins. Co. of New Orleans, La. (Fla.) ; 

668(1)—Whether conduct of insurer in refusing to pay life policy after delivery to it of 
receipt for premium payments and policy with proof of death or to return such papers 
justified award of damages and attorney’s fees held for jury. Interstate Life & Acci- 
dent Co. v. Stonecypher. (Ga.) ‘ 

668(1)—In action on industrial life policies, evidence as to whether refusal of insurer was 
vexatious so as to justify imposition of statutory penalties held for jury. Chandler v. 
American Life & Accident Ins. Co. (Mo.) 

668(1)—In action on industrial life and funeral benefit policies, question of insurer’s liability 
for penalty and attorney’s fees for vexatious refusal to pay held for jury. Tinsley v. 
Washington National Ins. Co. (Mo.) 

668(1)—-In action on life policy wherein insurer asserted defense of fraudulent misrepresen- 
tations in application, question whether reduced photostatic copy of application, attached 
to policy as required by statute to render representations available as defense, was 
obviously readable by person of normal eyesight under normal conditions with reasonable 
ease, so as to constitute copy within statute held insufficient for jury. New York Life 
Tns. Co. v. Wolf et al. (U. S.) eeen ‘ 

(2). Agency. 

668(2)—-Whether agent had authority to waive clause in automobile theft policy against 
additional insurance held for jury, although agent was also acting as agent for finance 
corporation which was a beneficiary in policy, where evidence tended to show intentional 
employment of common agent by insurer, since in such case insurer could not set u 


580 


1239 


1167 


161 


526 


308 


574 


Pp 
dual relation as limitation of agent’s authority. AStna Ins. Co. v. Koonce. (Ala.) 1104 


be determined from evidence in particular case. 
Co. of Chicago, Garnishee). (Mo.) 

668(2)—FEvidence that insurer’s local 
on life policy after policy had lapsed for non-payment of premium held insufficient 
as against a motion for nonsuit. Bartnik v. Mutual Life Ins. Co. of New York. (Ore.) 

(3). The contract in general. 

668(3)—In action on life and disability policy, where there was no evidence to support 
allegation that insurer agreed ‘to pay plaintiffs amount of indemnity specified in policy, 
granting of nonsuit held not error. Spencer et al. v. Continental Casualty Co. (Cal.) 

668(3)—In action on accident policy, denial of nonsuit at close of beneficiary’s case on ground 
evidence showed insurance contract was between insurer and beneficiary named in policy, 
and that beneficiary had no insurable interest in insured’s life, held proper, where 
beneficiary made prima facie showing that insurance contract was between insurer and 
insured, since question of insurable interest was at that time immaterial, every person 
having an insurable interest in his own life. Mayfield v. Fidelity & Casualty Co. of 
New York. (Cal.) . ao $ 

668(3)—Evidence of execution of oral contract of fire insurance allegedly made with insured 
by local agent of insurer by which insurer agreed to continue in effect covered date of 
fire which destroyed property held not operative where insured held insufficient for 
jury. &tna Ins. Co. of Hartford, Conn. v. Eblen. (Ky.) ? 

668(3)—In action on certificate of a group policy, evidence that policy was in force at time 
of death of insured held insufficient for jury. Shepard v. Metropolitan Life Ins. Co. 

668(3)—In action on mutual fire policy whether notices of assessments addressed to plaintiffs 
indicated that policy had been changed for benefit of plaintiffs, or that new policy had 
been issued to plaintiffs, held for jury. Evidence whether plaintiffs suing on mutual 
fire policy were insured under policy, and whether they had insurable interest in property 
insured at time of loss, held for jury. Becker et al. v. Farmers’ Mut. Fire Ins. Co. of 
Rock Tp., Jefferson County. (Mo.) . . 
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668(3)—Whether alleged letter to insured containing notice of cancellation of pense 
liability policy for nonpayment of premiums was in fact mailed to insured held f 
Gilbert v. Malan (Central Mut. Ins. Co. of Chicago, Garnishee). (Mo.) 

668(3)—Whether insured is in “good health” at time of delivery or renewal of life policy 
is fact question. National Aid Life Ass’n v. Persing et al. (Okla.) 

(4). Avoidance and forfeiture. 

668(4)—Whether insured breached clayse in automobile theft policy againgt additional insur- 
ance held for jury, where evidence tended to show that former policy, held by finance 
corporation, was to be surrendered when loan was refinanced by another corporation, and 
though former policy was never actually surrendered, and effort was made to enforce 
payment thereon, such proceedings were at defendant's instance in attempt to enforce 
contribution by former! insurer. A®tna Ins. Co. v. Koonce. (Ala.) 

668(4)—Evidence that assured filled out and mailed the printed card sent with ‘policy to be 
mailed to company in case of accident, and that it was delivered to mail carrier in the 
presence of assured, held sufficient for jury to find that assured gave notice to company 
as required by the policy. Travelers’ Ins. Co. v. Thompson. (Ark.) 969 

668(4)—-Whether twelve weekly premiums on life policy had been paid in advance and 
whether other conditions required for recovery on policy for death of insured occurring 
prior to delivery thereof had been complied with held for jury. Interstate Life & Acci- 
dent Co. v. Stonecypher. (Ga.) . 526 

668(4)—In garnishment proceedings to attached proceeds of automobile liability policy, 
whether insured violated terms of policy, and forfeited rights thereunder by failing to 
assist insurer in defending trespass action against insured resulting in judgment for 
a at bar held for jury. Bednorzenski v, Schrager, (Pa.) . ’ 1746 

(5). Title or interest in, possession of, or incumbrance on, property. 

668(5)—In action on fire policy covering stock of goods and containing provision that policy 
should be void unless insured had sole and unconditional ownership of property insured, 
question whether merchandise was covered by bill of sale to secure debt so as to avoid 
policy held for jury. Peoples Credit Clothing Co. v. Scottish Union & National Ins. Co. 


668(5)—In action on fire policy questions whether quitclaim deed from insured to third ‘per- 
son was absolute conveyance or mortgage and whether deed had been delivered so as 
to divest insured of insurable interest in property held for jury. Reed v. Home Ins. 
Co. (Mass.) 409 
668(5)—Evidence whether plaintiffs suing on mutual fire policy were insured under policy, ‘and 
whether they had insurable interest in property insured at time of loss, held for jury. 
Berber et al. v. Farmers’ Mut. Fire Ins. Co. of Rock Tp., Jefferson County. (Mo.) ...1056 
5). ——— Title or interest in, possession of, or incumbrance on, property. 
668(5)—In action on fire policy which did not cover articles covered by chattel mortgages, 
if the general description of articles covered by chattel mortgage was susceptible of 


being construed as carrying a lien on property so described in chattel mortgage, question 
e 


of extent of lien would be one of law, while auestion as to identity of "— particular 
articles mortgaged, as distinguished from chattels which were not covered by mortgage 
but were intermingled with such articles, would be a question for jury. United States 
Fire Ins. Co. v. Merrick et ux. (Md.) 

668(5)—In action on fire policy on house on state land leased by insured, evidence established 
os, matter of law as respects refusal to direct verdict for defendant that insured was not 
sole and unconditional owner in fee at time of loss and that there ny been change in 
title or interest or possession, precluding recovery under terms of policy, where evidence 
showed that before fire insured sold lease and improvements for cash and pa secured 
Y mortgage on lease and sttprereneae, and executed relinquishment of lease to pur- 

aser, which was ¢ spareved by commissioners of land office who executed lease to pur- 

chaser, Fidelity-Phenix Fire Ins. Co. v. Drury. (Okla.) 

668(5)—Evidence of denial of liability on windstorm policy as waiver of proof of loss held 
for jury. St. Paul Fire & Marine Ins. Co. v. McRae. (Tex.) . 707 

668(5)—In action on life policy, plaintiff’s evidence that during grace period, upon inquiry as 
to what plaintiff should do if money came late, insurer’s agent replied that when money 
came, plaintiff should bring it in and “that is all that will be necessary,” and that sub- 
sequently plaintiff was informed that it would be “all right” to “bring it in” after grace 
period has expired, and that thereafter insurer without notice of forfeiture accepted 
Premium payment without condition attached, held sufficient to_ take to jury question of 
waiver of prompt payment of premium. Sullivan v. Beneficial Life Ins. Co. (Utah) ..1316 

6). Fraud or misrepresentations in general. 

668 (6)- Generally, question of falsity of statements contained in policy and intent of applicant 
in making statements is for jury. New York Life Tns. Co. v. Strong. (Okla.) 

668(6)—Whether insured’s answers in application for life policy were false and were given 
in bad faith are questions of fact which must be left to jury whenever evidence con- 
cerning them is conflicting or proof depends upon oral testimony, even though such 
testimony is uncontradicted. In action on life policy defended on ground of fraudulent 
misrepresentations in application, whenever disputed questions of fact are presented by 
conflictine evidence. whether documentary or oral. or whenever insurer’s defense depends 
upon testimony of its witnesses, even thouch such testimony is uncontradicted, case must 
be submitted to jury, subject to trial court’s power to award new trial as often as in its 
eqund “ae it may think interests of justice require. Osche v. New York Life 
Ins. Pa. (Pa.) aes ‘ peed 

). —— Health, confine, or habits of tenured. 

668(7)—Generallv, whether a disease or sickness is material to the risk of life insurance is 
jury auestion. In action on life policy, evidence that insured was free from disease as 
ny by application held insufficient for jury. ee Life & Accident Tns. o 

. Cummings. (Ala.) 1499 
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668(7)—In action on life policy, whether insured was in sound health at time policy was 
delivered as requ 
Alexander. (Ark.) 

668(7)—Whether life policy providing that insurer assumed no obligation if insured should 
not be in sound health on date of policy was void because of misrepresentations by insured 
regarding her health held for jury. National Life & Accident Ins. Co. v. Blanton, (Ark.) 

668(7)—Whether insured was temperate in use of intoxicating liquors as stated in application 
en policy held for jury. Mayfield v. Fidelity & Casualty Co. of New York. 

‘al. ' “5 ead CeO EET 

668(7)—In action on health and accident policy providing for recovery of premiums on 
avoidance of policy because of false statements by insured, direction of verdict for 
insurer on ground of falsity of insured’s statement that she was in good health at time of 
application held not error because plaintiff was entitled to recover premiums paid, 
where pleadings were not adapted to enforcement of insurer’s liability for return of 

. remiums. Curry v. Washington National Ins. Co. (Ga.) ....... _ ; 

668(7)—Whether insured, in making oral application for industrial life policy without physical 
examination, truthfully represented his physical condition so as to areaiade insurer from 


972 


repudiating policy, held for jury. Kueppers v. Metropolitan Life Ins. Co. (Minn.)....1540 


668(7)—-Whether insured was suffering from myocarditis which allegedly caused death at 
time of signing and issuance of life policy a_ little over 14 months prior to death held 
for jury. Rowe v. Missouri Nat. Life Ins. Co. (Mo.) ay ‘ ‘ 
668(7)—In beneficiary’s action on life policy, weight of beneficiary’s admissions in proofs of 
death, made in reliance upon physician’s statements that insured had been in ill health 
for two years preceding death and thus at time of application for revival of policy, held 
for jury under evidence. Bailey v. American Life & Accident Ins. Co. (Mo.) 
668(7)—Whether insured was suffering from cancer at time of making her application for 
life policy, wherein she represented that she had never had cancer and had not been 
attended by physician, held for jury. Whether representation of insured, in application 
for life policy, that she was not suffering from cancer was fraudulently made so as to 
preclude recovery by beneficiary, held for jury. Houston v. Metropolitan Life Ins. Co. 
oO. ok ote Vierks wa iM 43 id bia dre Gok aes ry 
668(7)—In action on industrial life and funeral benefit policies, question of insured’s 
breach of sound health provisions of policies held for jury. Tinsley v. Washington 
National Ins. Co. (Mo) . ais Saeed @ Pr ore eS ie : oe haney 
668(7)—In insurer’s action to cancel life policy wherein cross-petition was filed for recovery 
of amount of policy, question whether insured’s representations in application that he 
had not consulted physician or been advised to undergo operation in previous 10 years 
constituted misrepresentation which would avoid policy, when in fact insured had under- 
gone operation and treatment for tumor on neck within 10-year period, held for jury. 
Atlas Life Ins. Co. v. Holt et al. (Okla.) . . : 
668(7)—In action on life policy wherein insurer asserted as defense misrepresentations of 
insured as to health in application for policy, question of insured’s intent in making 
representations held for jury. New York Life Ins. Co. v. Strong. (Okla.) ‘ 
668(7)—Whether insured knowingly misrepresented her physical condition to insurer in 
order to obtain reinstatement of life policy held for jury. Osche v. New York Life 
Ins. Co. (Pa.) ; ; ie he wid Sous oo 0h ; ; ; 
668(7)—In action on life policy wherein insurer defended on ground that insured was not in 
good health at time of issuance of policy, and offered in support thereof proof of attending 
physician, and certificate of death of Burean of Vital Statistics showing duration of 
illness, question whether insured was in good health at time of issuance of policy held 
for trier of facts, where two certificates were conflicting and at variance with each other. 
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Oliver v. Industrial Health, Accident & Life Ins. Co. (Pa.) 1596 


668(7)—In action on life policy, whether insured was of sound health on date of policy as 
— —- to liability held for jury. American National Ins. Co. v. Ellington 
et al. (Tex. eS AT ee xordteides a ae «nek orie 

668(7)—Whether insured had been guilty of such fraud as to avoid life policy in stating 
in application that he had not been treated by physician held for jury, notwithstanding 
beneficiary’s testimony that insured had been treated by a physician, in view of policy 
provision that statements. in absence of fraud, should be deemed representations only. 
Weintrob v. New York Life Ins. Co. (U. S.) PR Pixs he sea ve oes 

(8). Payment of premiums. 

668(8)—Whether life policy lapsed for failure to pay premiums. or was in force when 
insured was executed for crime committed in Missouri, held for jury. Progressive 
Life Ins. Co. v. Dean. (Ark.) ; Re eee ; ; ; 

668(8)—Beneficiary’s testimony admitting that weekly premiums were seven weeks in arrears, 
together with insurer’s documentary evidence held to show that life policies had lapsed, 
and hence case should not have been submitted to jury, in absence of evidence of waiver 
of policy requirements concerning premiums. Sanders v. Washington Fidelity National 


policy was delinquent on date of insured’s death held for jury. 
Association v. Partlow. (Okla.) ... 
668(8)—In action on life policy, evidence 
mium payment sufficient to keep policy in force until death of insured rather than quarterly 
pavment as asserted by insurer held for jury. Loyal Protective Ins. Co. et al. v. Shoe- 
maker. (Okla.) ; Jo hiaa arte 
668(8)—Evidence as to when life policy became effective, and as to whether first payment 
went to pay premium for month of issuance or premium for month after month of issu- 
ance, held for jury. Agerton v. National Council, Junior Order United American 
Mechanics. (S. C.) hc howd 
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668(8)—lIn action on total disability clause of life policy for income payments, evidence as 
to whether insured was mentally incapacitated prior to date when premium on policy 
became due, so as to preclude forfeiture for nonpayment, held for jury. In action on total 
disability clause of life policy for income payments, wherein insurer claimed policy had 
lapsed for nonpayment of premium prior to insanity, even if letter addressed to insurer 
making inquiry with reference to applying dividend voucher on premium due had been 
signed by insured, question of insured’s insanity, and its bearing on oe of proof of 
disability was for jury. Whetstone v. New York Life Ins. Co. (S.C 

668(8)—Evidence whether insured received letter, placed in mails by a calling insured’s 
attention to nonpayment of premiums, held for jury, Evidence whether insurer received, 
in payment of monthly premium on life policy, a money order which insured’s daughter 
had directed rural mail carrier to purchase and place in letter to be mailed to insurer, 
held for jury. Calder v. Commercial Casualty Ins. Co. (S. C.) 

668(8)—In action on life policy, whether insured became totally and presumably permanently 
disabled prior to ¢ mplyatien of grace period, so that policy remained in force and covered 
subsequent death of insured, held for jury. Equitable Life Assurance Society of the 


United States v. MacKirgan. (vu. S$.) 
668(8)—-As respects contention, in action on life policy, that general agents were without 
authority to bind insurer by accepting cheek for premiums postdated beyond grace period, 
evidence that credit was extended by agents — held sufficient for jury. John Han- 
cock Mut. Life Ins. Co. v. Mann. (e's 
(9). Increase of risk. 
668(9)—In suit on fire policy, where insurer contended policy was forfeited because insured 


operated a beer parlor on premises, case held for jury. Shelton v. Great American 
Ins. Co. of New York. (Mo.) 
(10). Loss and liability of insurer in general. 

668(10)—In action on fire policy, evidence that insured was insane when he set fire to prop- 
aw a. oF jury. Maki v. Houghton, Baraga & Ontonagon Farmers’ Mut. Fire Ins. 
0. Mic 

668(10)—In action on automobile liability policy in which evidence showed that different 
motor and chassis were placed in truck covered by insurance, whether truck involved in 
accident was insured at time of collision held for dS” W. I. Anderson & Co. v. 
American Mut. Liability Ins. Co., of Boston. (N. rer 

668(10)—In actions on fire policies, whether explosion Hn eas by, a hostile or ‘negligent 
fire held for jury. Glen Nat. Bank v. Automobile Ins. R 

668(10)—Plaintiff who made out prima facie case against garnishee insurer by showing that 
recovery of judgment against defendant was liability expressly insured against by insurer’s 
automobile liability policy was entitled to have case submitted to jury, notwithstanding 
that insurer supported its defense that accident was not within terms of policy by 
competent oral evidence which plaintiff made no_ effort to sebut, since credibility of 
witnesses was for jury. Zenner v. Goetz et al, (Pa.) 

668(10)—In action for injuries sustained from negligent operation ‘of automobile wherein lia- 
bility insurer was garnisheed, whether automobile which struck plaintiff was covered by 
liability issued by insurer held for jury. Baker v. Crystol Gergana Casualty Co., 
Garnishee). (Pa.) 

668(10)—In action on fire policy, whether insured building was total loss was held for jury. 
Republic Ins. Co. v. Hale et al. (Tex.) 

668(10)—Whether truck involved in automobile accident was one covered by liability policy 
held for jury. St. Paul Mercury Indemnity Co. of St. Paul v. Long et al. (U. S.) 

668(10)—-Whether automobile liability insurer was negligent in preparing defense to personal 
injury action against insured in waiving defense of contributory negligence, in admitting 
negligence of insured, in relying solely upon question of validity of release, and in failing 
to settle case before trial or after judgment had been entered, so as to entitle insured to 
recover from insurer difference between amount of policy and judgment obtained against 


1129 
o. of Hartford, Conn, (N. Y.).1721 


1385 


441 


aoe, he for jury. Ballard v. Ocean Accident & Guarantee Co., Limited. (U. $.)1100 


Life or accident insurance. 

668(11)—Whether uneducated farmer who was unable to ride a horse drive a car or walk 
more than 150 yards at a time because of disability resulting from gunshot wounds which 
penetrated chest, hip, and bowels, was “‘totally and permanently disabled’’ within disability 
clause of life policies held for jury. Equitable Life Assur. Soc. of the United States 
v. Barton. (Ark.) 

668(11)—In action by assured to recover under disability provision of accident ‘policy for 
injuries received when thrown against end of caboose, and which left him with severe 
headaches and pain and later caused paralysis so that he was unable to perform the 
substantial or material duties of a brakeman, whether assured was totally disabled from 
time of accident held for jury. Travelers’ Ins. Co. v. Thompson. {Ark.) 

668(11)—-Whether insured, who was suffering from incurable and painful type of arthritis 
and from diabetes, was totally and permanently unable to perform any work or engage 
in any occupation or profession for wages, compensation, or profit, within disability 
benefit clauses of life policies, held for jury. Whether insured, who was suffering from 
arthritis and diabetes, failed to follow proper diet and aggravated his condition so_as to 
he estopped from claiming disability benefits under life policies, held for jury. Pacific 
Mutual Life Ins. Co. of California v. McCaskill, (Fla.) 

668(11)—In action on health and accident policy insuring against ‘loss from disease or 
illness contracted after 30 days from date of policy and providing for avoidance of liability 
except for return of premiums for falsity of statements of insured in application, evi- 
dence of insurer’s liability held insufficient for jury. Curry v. Washington National 
Ins. Co. (Ga.) 

668 (11)—Sporadic empegeene, of insured who had been manager of ice plant at time of 
issuance of group life policy containing provision for payment of disability benefits, at 
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about one-third of former salary after attack of pneumonia resulting in abscessed lung 
held not to establish, as matter of law, that insured was not totally and permanently 


abled within meaning of policy. Metropolitan Life Ins. Co. vy. Manufacturers =. 


Bank. (Ga.) . 

668 (11)—Where insured, a strong healthy man, while lifting a heavy bag of cement strained 
himself so that he. fell down, became paralyzed an subsequently died, jury were 
authorized to find that the death was due to “accidental means” within accident policy, 


as respects right to instructed verdict. Paoli v. Loyal Protective Ins. Co, (Ill.)...... 1661 


668(11)—Whether insured, who was allegedly suffering from tuberculosis, was permanently 
and totally disabled within policy, held for jury. In action on, total and permanent 
disability policy under which insurer waived premiums only should insured become 
permanently disabled or wholly and permanently unable to engage in any occupation, 
trial court should submit to jury question whether insured was permanently and wholly 
disabled, and by separate instruction define terms “permanently” and “wholly.” Pruden- 
tial Ins. Co, of America v. Johnson. (Ky.) 

668(11)—In action on group policy insuring against total and permanent disability occurring 
during employment with insured’s employer paying premiums, evidence which did not 
show disability was total and permanent while policy was in force held insufficient for jury. 
Equitable Life Assur. Society of the United States v. George. (Ky.) 

668(11)—Evidence that insured’s injury, while alighting from automobile after puncture of 
tire while automobile was still in motion, but after any danger resulting from disable 
ment of automobile had ceased to exist, was proximate result of disablement of automobile 
within accident policy rovidios. indemnity therefor, held insufficient for jury. Sivels 
v. Federal Life Ins. Co. 

668(11)—In action for disability baneies under life policy, question of insured’s disability, 
extent thereof, its beginning and continuation, held for jury under evidence. Prudential 
Ins. Co. of America v. Alsobrook. (Ky.) 

668(11)—In action for disability benefits under accident policy, insurer’s general motion for 
directed verdict held properly denied, where evidence showed foundation for verdict 
for plaintiff as respects part of period of disability claimed. Whether foreman piano 
mover was wholly and continuously disabled from engaging in any occupation or employ- 
ment for wage or profit within accident policy held for jury. oss v. Travelers’ Ins. 
Co. (Mass.) : 

668(11)—In action on group policy providing for payment in case of total disability, evi- 
dence as to whether insured became totally and permanently disabled from time he 
first took sick until time of his death, notwithstanding brief interval when he went to 
employer and his doctor and his statement to employer that he was ready to go to work, 
held for jury. Turner v. Chrysler Corporation et al. (Mich.) 

668(11)—In action on accident policy, question of occurrence of accident from which insured 
was alleged to have died held for jury. Im action on accident policy, whether chronic 
interstitial nephritis was contributing cause of death of insured barring recovery on 
policy held for jury. Mair v. Minnesota Commercial Men’s Ass’n. (Mann.) 

668(11)—In action on disability provision of group policy certificate by empfoyee who was 
forced to cease working because of brain tumor, and who earned less than $150 during 
4% years thereafter, whether employee was totally and permanently disabled when he 
ceased working held for jury. Blankenship v. Equitable Life Assur. Soc. of the United 
States. (N. C.) 

668(11)—In action on accident oe excluding liability for loss sustained while insured ‘was 
intoxicated whether insured was intoxicated at time he sustained fatal injury held for 

ury. Wilson v. Inter-Ocean Casualty Co. (N. C.) 

668(11) In action for beriefits under total and permanent disabilit provision of life policy, 
whether insured was suffering from permanent disability held. or jury where one of 
insured’s kidneys had been removed and other was tubercular, and that condition was 
ermanent, in that it could be arrested but not cured. Gerson v. Metropolitan Life 
ns. Co. (N. J.). 

enti action on accident policy for death benefits, question ‘whether death of insured, 
who died after receiving scalp wound in fall to brick depot platform, was caused by 
natural causes or by accident within coverage of policy, held for jury. Provident Life 
& Accident Ins. Co. of Chattanooga, Tenn. v. Everett. (Okla.) .... 

668(11)—In action for disability benefits under group life policy, question of “total and 

ermanent ony. of insured held for jury. General American Life Ins. Co. v. 
ryson. kla 

668(11)—In action for disabilit benefits under life oy. question whether insured, who had 
been tool dresser and oil dciller prior to injury to knee, after which he conducted small 


restaurant with his wife, was totally and peavety disabled within disability clause 


oft policy, held for jury. American National Ins. Co. v. Story. (Okla.) 

(11)—As respects direction of verdict, fact , tant insured washed barrels for thirteen hours 
in doing no work for nearly six months held not to conclusively show that insured, 
who died about eleven months later without again working, was not at time of doin; 
work wholly disabled within meaning of group policies providing for disability benefits i 
insured became wholly disabled and presumably prevented thereby from engaging in any 
occupation, since words “wholly disabled” did not mean absolute physical inability to 


perform any labor. Equitable Life Assur. Soc. of the United States v. Robbins. (Okla,) .1267 


668(11)—In action for total disability benefits, under evidence that insured’s dry-cleaning 
profits decreased 50 per cent. because he became so deaf he could not use telephone, 
collect, understand what customers wanted, or deal with them otherwise, whether insured 
was totally disabled held for jury. Brunson v. Prudential Ins. Co. of America, (S. 

668(11)—Evidence whether insured suing under accident policy providing for indemnity for 
loss of use of hand due to substantial severance had lost total and permanent use of 
hand which was atrophied and was one-half size of normal hand after surgeon repaired 
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cut at wrist which was so severe that hand hung only by skin and small amount of flesh, 
held for jury. King v. Metropolitan Life Ins. Co. (Tenn.) ... 

668(11)—-Evidence that insured’s disability might have been caused by fall as alleged by 
beneficiary suing on accident policy without ae that such cause did produce the 
condition was insufficient to take question to jury. In suit on accident policy, evidence 
that fall from chair by insured was cause of insured’s subsequent permanent disability 
and death resulting from drowning in bathtub which occurred at time policy had lapse 
for nonpayment ‘of premiums held insufficient for jury. Ocean Accident & Guarantee 
Corp. Ltd. v. Moore. (U. S.). ’ . 

668(11)—Whether insured’s total disability was permanent held for jury as against contention 
that insured had recovered his health prior to bringing of suit, based upon discussion 
between court and counsel for insured and testimony of doctor that insured was not 
totally disabled at time of trial, where, regardless of discussion, trial judge had properly 
charged jury, Equitable Life Assur. Soc. of the United States v. Nikolopulos. (U. S.) 

668(11)—-Verdict should have been directed for accident insurer in action on policy where, 
without attending physicians’ testimony as to insured’s statements relating to circum- 
stances under which e received his injury, which was erroneously admitted, there was 


ae egtienee to support claim of accidental injury. tna Life Ins. Co. v. Quinley. 


(U. S. 

668(11)—Evidence, in injured employee’s action on group insurance certificate, held sufficient 
to take to jury question whether plaintiff was totally and permanently disabled so as 
to prevent him from engaging in any cosupetion or performing any work for compensa- 
tion or profit. Ralston v. Metropolitan Life Ins. Co. (Utah) 

668(11)—In action for disability benefits under group life policy, nature and extent of 
insured’s disability and whether it was total or permanent, held for jury. Bacher v. 
Equitable Life Assurance Society of the United States. (Utah : 

668(11)—In action against insurer by pensiiaiery under an accident policy for death of 
insured, evidence of physician that fracture of leg with resulting injuries sustained had 
caused thrombosis of pulmonary artery, which in turn caus insured’s death, held 
sufficient for jury on — whether death was result of accidental bodily injury. 
Hemrich v. Aitna gfe ne Co. (Wash.) 

uicide. 


(12). 
668(12)—In action on life insurance policy, excepting risk of insured’s self-destruction, 
evidence held to permit no other conclusion than that of insured’s suicide, so as to entitle 
te, directed verdict. Equitable Life Assur. Soc. of the United States v. Guiou et al. 


(13). Amount or extent of loss. 

668(13)—-Question of amount due under life policy containing double indemnity provision was 
question for court to be determined from provisions of policy. Equitable Life Ins. Co. 
of Iowa v. Johnston et al. 

668(13)—In suit for double indemn 
that death of Ynsured on November 28 was caused by a fall on stairs on preceding October 
11, which was not sufficiently serious to require a physician’s services or to require insured 
remain in bed more than one day, held insufficient for jury. Uhlig v. John Hancock 
Mutual Life Ins. Co.  (IIll.) 

668(13)—In action on accident policy insuring florist on application which stated that his 
duties were “counter and supervisory” and providing for reduction of liability if acci- 
dent occurred in performance of act pertaining to more hazardous occupation, whether 
insurance was reduced because at time he was killed in automobile collision florist was 
driving light delivery truck to deliver plants after leaving job he had been superintending, 
held for jury. Borovicka v. Bankers Tademelty Ins. (Tll.) 

668(13)—In action on life policy for death of insured within two years of effective date of 
policy, where provision in policy limited liability of insurer for suicide within two 
years of issuance of policy to amount of 7 paid, and death certificate and ioe 
of coroner’s jury giving cause of death as suicide were not overcome by plaintiff, 
insurer was entitled to directed verdict; amount of premiums having already been paid 
into court. Prudential Ins. Co. of America v. Ashley. (Ky.) ...... Ape ie 

668(13)—-Whether time for which insured on life policy covering total and permanent dis- 
ability was entitled to benefits expired sooner than date on which he commenced work 
oo - disability held for jury. DeVore v. Mutual Life Ins. Co. of New York. 

ont. ca 

668(13)—In_ mortgagee’s suit on fire policy, instruction of verdict for damages on sole testi- 
mony of mortgagee’s agent held proper where judgment entered was within estimate of 
loss given by agent and insurer had ample opportunity to contradict such estimate, 
allowed it to go unimpeached, and made no request to be permitted to withdraw its 
announcement of rest so as to introduce testimony on damages. Springfield Fire & 
Marine Ins. Co. v. Wm. Cameron & Co., Inc. (Tex.) ..... rar co a 

668(13)—Whether insured’s death from asphyxiation through inhaling carbon monoxide gas 
while working on automobile in garage, two doors of which were open, resulted from 
bodily injuries effected solely through “accidental means” within Geile (leony rovi- 
sion of life policy, held for {ery Mutual Life Ins. Co. of New York v. Wells Fargo 
Bank & Union st Co. (U. S.) ' 

668(13)—In action on double indemnity provision of life policy, under evidence that insured 
pulled hair from nose on September 7 with result that a most profuse bleeding occurred, 
that nose became swollen and discolored. and that insured died from septicaemia on 


118 


117 


repremwer 14, cause of septicaemia held for jury. New York Life Ins. Co. v. meee, 
(U. S. 


(14). Notice, proof, and adjustment of loss. 
668 (14)—Whether alleged release of beneficiary’s claim against insurer under life policy was 
invalid because obtained under duress held for jury. National Life & Accident Ins. 
Co. v. Blanton. (Ark.) . 
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668(14)—Under evidence disclosing that automobile passenger was injured when wheel fell 
into hole, that 2 or 3 weeks thereafter passenger was unable to attend to her duties as 
beauty parlor operator, that she consulted two doctors and took medicine and submitted 
to operation, that 13 months after accident another doctor informed her that accident 
was cause of injury, and that within few days thereafter insured motorist notified insurer 
of accident, whether insured gave “immediate notice” as soon as reasonably possible, as 


required by automobile liability policy, held for jury. Maryland Casualty Co. v. Wag- 
So BRR re 2 Eales 1728 

668(14)—Policy requiring proof of loss to be filed before loss thereunder becomes due and 
payable without specifying time within which such proof shall be submitted requires 
roof within reasonable time; reasonable time being generally question for 
rudential Ins. Co. of America v. Calloway. _(Ga.) 

668(14)—Evidence as to whether “immediate notice” of insured’s “‘accidental death” was 
iven insurer, as required by accident policy, so as to authorize beneficiary’s recovery 
or death allegedly resulting from eating contaminated food held insufficient for jury, 
where sole intimation that death was accidental was statement that insured died from 
“indigestion.” Thompson v. United Casualty Co. (Mass.) ow a 

668(14)—Whether beneficiary exercised due diligence in giving notice of insured’s death to 


accident insurer under _polic requiring “immediate’’ notice held question of fact. 
Sheehan v. Aitna Life Ins. Co. (Mass.) eae 


668(14)—In administratrix’ action on intestate’s life policy, insurer’s motion to dismiss 
should have been granted, where administratrix did not rely upon answer to show that 
proofs of death were furnished, and offered no proof that administratrix complied with 
condition of ro and there was no proof of waiver. Kane v. Metropolitan Life Ins. 


Co. 


668(14)—In action on total disability clause of life policy to recover income payments 
because of insured’s insanity wherein issue was raised as to whether beneficiary was 
excused from giving notice and filing proof of insured’s disability, effect of letter pur- 
portediy signed by beneficiary in regard to policy tending to show beneficiary’s knowledge 
thereof held for jury. In action on life policy containing total disability clause, where 
notice of disability was not given until after premium had not been paid, evidence as to 
date when insured became totally disabled as defined in policy and whether beneficiary 
gave notice of disability with reasonable promptness held for jury. Whetstone v. 
New York Life Ins, Co. (S. C.) 917 


668(14)—Weight to be given conflicting evidence as to whether insured complied with pro- 


vision of fire policy requiring it to keep its books securely locked in a fireproof safe at 
night held for jury. Jose Rivera Soler & Co., Inc. v. United Firemen’s Ins. Co. of 
Philadelphia. (U. S.) 


668(14)—In action for death of insured under accident policy providing for right of autopsy, 
question of reasonableness of insurer’s request for autopsy which was refused held for 
jury where first request for autopsy, made day after death, sought examination of body 
for complete study of pathological changes in internal organs from general scientific 
standpoint and second request made late in same day, which was the day before one set 
for funeral was without any explanation as to scope or kind. Hemrich v. Aitna Life 
Ins. Co. (Wash.) 1 
(15). Estoppel or waiver. 
668(15)—In action on policy, where plaintiff’s instruction hypothesizes facts which unequi- 
vocally constitute a denial of liability within time for making proof of loss, provision of 
licy requiring such proof from insured is deemed waived as matter of law, provided 
jury finds existence of facts hypothesized. In action on collision or upset policy for 
loss of truck which burst into flames immediately after striking tree, instruction held not 
erroneous because it in effect declared that insurer, as matter of law, had waived furnish- 
ing of proof of loss, where facts, which were hypothesized as basis for conclusion that 
insurer had waived necessity for furnishing of proof of loss, were mostly not controverted. 
Cova v. Bankers & Shippers Ins. Co. of New York. (Mo.) 1434 
668(15)—-Where issue existed as to whether insurer had waived provision rendering indus- 
trial life policy void because of absence of indorsement of prior policies, evidence held 
insufficient to authorize submission of question whether insurer’s superintendent had 
knowledge or should have had knowledge of preceding policies. Taylor v. Home Life 
Ins. Co. of America. (Pa.) ate sa oe ORs vas ; eens 1590 
668(15)—Whether insurer had waived forfeiture of life policy held properly determined by 
trial court, where facts were not in dispute, and parties indicated that they did not want 
issues of fact submitted to a jury, relying upon legal principles involved, notwithstanding 
waiver is usually fact ey for jury under proper instructions. ‘Lang v. Bowen, 
Supt. of Insurance of Ohio, et al. (Pa.) .. a Sea eta ee on ...1598 
668(15)—Whether insurer which issued fire policy had notice through its agent of issuance 
of another fire policy held for jury, as regards right of insurer to forfeit policy under 
provision against additional insurance. Liability of insurer on fire policy providing 
against additional insurance where insured had obtained additional insurance but allegedly 
ad given notice to insurer held for jury. Home Ins. Co. of New York v. Young et al. 


denial of liability within 60 days after fire, and evidence that detailed statement of loss 
was furnished insurer’s adjuster, whether proofs of loss as required by policy were waived 
by insurer held for jury. John Conlon Coal Co. v. Westchester Fire Ins. Co. of New 
York. (U. 5S.) 
§ 669. INSTRUCTIONS. 
(1). In general. F : , ‘ 
669(1)—In action on alleged oral contract of insurance, refusal of requested instructions 
relating to authority of insurer’s agent to bind insurer by oral contract and modifying 
such instructions so as to require jury to hold insurer liable for acts of its agent which 
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agent had apparent authority to do and ges of instructions as modified held not oe 
e 


error. Weintraub v. Abraham Lincoln Life Ins. Co. (Mo.) ‘ ; 
669(1)—In action on collision or upset policy for loss of truck which burst into flames imme- 
diately after striking tree, instruction ae queetien whether, because of trans- 
action which insured had with another company which issued fire policy to seller of truck 
insured had divested herself of all rights to proceeds of action, held properly refused, 
where insured retained not only legal title to cause of action, but a substantial inter- 
est in controversy, since interest of such other company was limited to value of insured’s 
outstanding notes, and did not extend to whole loss. v. ers & Shippers Ins. 
of New York. (Mo.) ..........0+005 Seeeebeaer tsa his Saray ig adie ss meas s 
669(1)—In action on disability policy under which liability was limited to indemnity for two 
months if disability was due to chronic illness, instruction in effect directing verdict for 
plaintiff held error, where there was evidence tending to show disease resulting in dis- 
ability was chronic. Brooks v. Washington National Ins. Co. (N. Cc.) : . 
669(1)—In action for Can benefits under group life policy, insurer’s requested instruction 
that first question for determination was whether insured was, at time he allegedly 
became totally disabled and furnished proof thereof to imsurer, insured under group 
—_ held properly refused because of implication that proof was re uired to be 
‘urnished at time while policy was in force. Bucher v. Equitable Life Assurance 
Society of the United States. (Utah) 
(2). The contract. . : 
669(2)—In action for disability benefits under supplementary contract attached to life policy, 
fact that insured was insured as machinist and farmer held material for consideration, by 
trier of facts in determining whethef insured was totally disabled within policy. 
Adamaitis v. Metropolitan Life Ins, Co. (Mass.)........-.00seeeeeee pees Wore 
669(2)—In action on fire policy for value of pipe organ, where language of polic clearly 
showed that pipe organ was included in $4,300 coverage provision and excluded from 
$300 coverage provision on furniture and fixtures, refusing to instruct as to what con- 
stituted permanent fixture and refusing defendant’s motion to direct verdict for plaintiff 
for $300 held not error. Fidelity & Guaranty Fire Corporation v. Tindale et al. (Okla.) 
(4). Avoidance and forfeiture. 
669(4)—In suit on fire policy providing for forfeiture if insured concealed or misrepresented 
any material fact concerning policy, where insurer contended that insured permitted 3.2 
per cent. beer to be sold on premises in violation of terms of policy, instruction that 
even though jury found insured operated beer parlor on insured property, unless they 
found fire was caused by or because of operation of beer parlor, insurer was not entitled 
to verdict, held error but not prejudicial, where there was evidence showing noncom- 
pliance or breach of policy was only temporary and insurer obtained an instruction in 


practically the same form. Shelton v. Great American Ins. Co. of New York. (Mo.)..1 


669(4)—In action on collision or upset pay for loss of truck which burst into flames imme- 
diately after striking tree, instruction which submitted defense of “other insurance” as a 
bar to recovery held properly refused, where policy sued upon insured only against col- 
lision or upset, while policy taken out by seller of truck insured only against fire. Cova v. 
Bankers & Shippers Ins. Co. of New York. (Mo.) , 

7).. —— Health, or conditions or habits of insured. 

669(7)—In action for disability benefits under group life policy providing that after working 
90 days employee might obtain certificate, charge that urpose of 90-day clause was to 
prevent gerese who had some disease or trouble from obtaining insurance before expira- 
tion of days held not erroneous as "et that insurer could not raise question o 
on after 90 days. Metropolitan Life In 

-. ——— Payment of premiums. 

669(8)—In action for payments allegedly due on total and permanent disability policy, under 
which insurer had agreed to pay or waive premiums only should insurer become per- 
manently disabled or wholly an permanent unable to engage in occupation, instruc- 
tion which authorized recovery if disability was temporary held erroneous for not 
submitting question of permanent disability. In action on total and permanent dis- 
ability policy under which insurer waived premiums only should insured become per- 
manently disabled or wholly and permanently unable to engage in any occupation, trial 
court should submit to jury question whether insured was permanently and wholly dis- 
abled, and by separate instruction define terms “‘permanently” and “wholly.” Prudential 
Ins. Co. of America v. Johnson. (Ky.) Scie Mey 

669(8)—In action on accident and health policy, instruction that failure of insurer to pro- 
duce envelope in_ which check was mailed was not evidence of anything held error under 
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362 


s. Co. v. Evans. (Ga.) kv a 


548 


circumstances. Dulberg v. Equitable Life Assur. Soc. of the United States. (N. Y.).1346 


(10). Loss of property or indemnity and cause thereof. 
ay action on policy insuring inst loss or damage directly resulting from col- 
lision or upset for loss of truck which burst into flames immediately after striking tree, 


instruction held not erroneous as permittin wy of portion of damage attributable 
ury to fin 


purely to fire, where instruction required d that fire had resulted as direct 
result of overturning and upset of truck. Cova v. Bankers & Shippers Ins. Co. of New 
York. (Mo.) 

669(10)—In action for injuries sustained from negligent operation of automobile, where 
witness testified automobile which struck plaintiff was dark blue or black when in fact 
it was maroon, instruction that Jury might consider whether ay condition of automobile 
prevented its color being pace iscernible held not error, where there was testimony 
—_— was covered with mud. Baker v. Crystol (Maryland Casualty Co., Garnishee). 
(Pa. J 

(11). Death of or injury to person insured and cause thereof. ~_ 
669(11)—In action on life policy, instruction that, if insured disappeared in 1924 and had 
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not been heard from despite family’s diligence, jury should find him dead, and that if, 
he died on day of disappearance or following day, jury should find for plaintiff, but 
otherwise for defendant, should be given where no pa were pois after insured’s 
disappearance. Commonwealth Life Ins. Co. v, Caudill’s Adm’r. (Ky.) 

669(11)—In action for disability benefits under life policy, modification of Lo pps ruli 
that within meaning of policies disease is deviation from healthly or normal condition o 
any of functions or tissues of body, by qualification that “disease” involves interruption 
or disturbance of performance of vital functions, which results in pain or weakness, 
held error, since “disease” may exist without pain or weakness. Palumbo v. Metro- 
politan Life Ins. Co, (Mass.) 

669(11)—In action on accident policy excluding liability for loss sustained while insured was 
intoxicated, instruction that “intoxicated” was synonymous with word “drunk,” and that 
“intoxicated” meant that subject must have drunk sufficient quantity of alcoholics to 
influence or affect, however slightly, his mental and physical faculties, held not error. 
Wilson v. Inter-Ocean Casualty Co. (N. C.) .... cea 

669(11)—Instruction that if plaintiff in employee’s action on group insurance certificate 
suffered injuries causing total permanent disability, preventing him from engaging in 
his occupation as railroad brakeman or such other fairly remunerative work as he could 
do, considering his training and experience, jury might find him totally and permanently 
disabled, held erroneous as tantamount to instruction to return verdict for plaintiff, if 
he could not perform brakeman’s duties, irrespective of what other work he might be 
able to perform in his ——, condition. Ralston v. Metropolitan Life Ins. Co. (Utah) 

669(11)—Instruction that if jury found that accident set in motion some latent physical 
defect or commenced systematic disorders and that insured died as result of accident 
causing such disorders, they should find that insured’s death was caused by reason of 
accident, within meaning of accident policy, held proper. Hemrich v. Attna Life 
Ins. Co. (Wash.) ; 

(12). 

669(12)—In_ action on fire policy where partial loss was sustained, instruction that jury 
should find for plaintiff such sum as they believed from evidence represented r le 
cost of restoring or repairing any damage or injury to house caused solely by fire se 
as to put house in substantially as good condition as it was just before fire, amount 
found to be within limits fixed by trial court, should be given. Great American Ins. 
Co. v. Crume. (Ky.) 

669(12)—In action on collision or upset policy for loss of truck which burst into flames 
immediately after striking tree, instruction limiting insured’s recovery to impact damage 
only, and peremptorily denying recovery for that portion of loss which was solely attri- 
butable to ensuing fire, hel 
of New York. (Mo.) 


669(12)—In suit for accidental infection of eyes from creosote under disability policy pro- 
viding that insurer would ay benefits for illness, while insured was under care of 
physician and confined to bed. instruction construing phrase “necessarily, totally, and con- 
tinuously confined to bed” held error, since icy created such condition precedent only 
to payment for illness. Washington National Ins. Co. v. Curry. (Tex.) .. A 
669(12)—In action on double indemnity clause of life policy wherein contention was made 
that insured was insane, and that death resulting from insured’s attack on another party 
was accidental, insanitv instruction that. if insured did not know difference between 
right and wrong, and did not know that he might expect man to fight back if he made an 
attack upon him and that insured would not have known that had he not been drunk 


at time of his death, beneficiary would recover, held sufficient. Hall v. Aitna Life 
Ins. Co. 


( 

669(13)—In_ action for disability benefits under certificate of group insurance, instruction 
that policy required proof of total and permanent disability unless waived by insurer 
by denial of liability and that, if insurer denied liability, jury might consider that as 
waiver of proof of disability, held not error under evidence. Prudential Ins. Co. of 
America v. aie. (Ga.) eee naps 

669(13)—Tnstruction that demand for autopsy must have been made within terms of policy 
and for sole purpose of determining cause of death, and that it was duty of insurer 
to make demand in accordance with terms of policy and in keeping with proprieties of 
occasion held proper where demands for autopsy by insurer on their faces contained 
laneuage bearing on .question of timeliness and scope of requested autopsy calling for 
finding of jury as to reasonableness of demands. Hemrich v. Aitna Life Ins. Co. 
(Wash.) ; 

$ 670. VERDICT AND FINDINGS. . aa , BG 

670—In action on public liability policy, finding that injury sustained by plaintiff was due 
to making of alterations in building, and that insurer was therefore relieved of liability, 
held error, where only issue as to defense of lack of permission to make alterations was 
as to whether alterations were such as would require insured to obtain a permit and 
pay an extra premium, and thera was no suggestion that injuries resulted from structural 
alterations. Rin v. Employers’ Liability Assur. Corporation, Limited. (Conn. ) 

670—In action on life policy covering total and permanent disability, verdict allowing benefits 
for total and permanent disability held not contrary to instruction defining total and 
permanent disability, where jury was warranted in finding that insured’s disability during 
time for which benefits were claimed was continuous and without interruption, and such 


d properly refused. Cova v. Bankers & Shippers Ins. =, 


949 


101 


1358 


434 


1197 


1010 


finding was consistent with definition given in instruction. DeVore v. Mutual Life _. 


Co. of New York. (Mont.) 


§ 671.. NEW TRIAL. ‘ 
S71 Effect ot granting of new trial on motion ex parte defendant was to grant new trial on 
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all matters raised by pleadings and to restore case to status it had before trial. Campbell 
v. National-Ben Franklin Fire Ins. Co. (Pa. 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 
679. CONSTRUCTION AND OPERATION. ‘ : 

679—Son-in-law having insurable interest in insured on industrial life policies held not pre- 
cluded from recovery on ground assumption of insurance contract did not cover weekly 
industrial policies, where assumption contract provided any industrial policy could be 
reinstated and that payment of premiums would be acceptance of assumption of insurance, 
and insurer had collected premiums on weekly basis plan. Chandler v. American Life 
& Accident Ins. Co. (Mo.) Chae Eu ee INGE Ese reNe Ors 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Where fraternal benefit certificate provided for payment of one-half principal sum in 
event of suicide, society held not liable for full amount, nothwithstanding general insur- 
ance law, providing that suicide should not be a defense, which did not designate applica- 
tion to fraternal benefit societies, in view of statute exempting such societies from pro- 
visions of insurance laws unless they were expressly designated therein. Neighbors of 
Woodcraft v. Westover et al. (Colo.) ..... 

688—Law applicable to introduction of written ins 
apply to insurance company operating under Mutual Benefit Act. National Aid Life 
Ass’n v. Abbott et al. (Okla.) re 

§ 692. INCORPORATION AND ORGANIZATION. 

692—Damages and attorney’s fees may not be recovered against insurer which defends action 
on policy in good faith. National Life & Accident Ins. Co. v. Gordon. (Ga.) 

$ 695. OFFICERS AND AGENTS. 

695—Under statute, financial secretary of local camp of foreign fraternal benefit society 
could not bind society by waiving society’s constitution and by-laws. Shirley et al. v. 
Sovereign Camp, W. O. W. (Tenn.) 

695—Notice or knowledge acquired by local secretary in transaction of matters confided to 
him by fraternal benefit society is imputed to society. Caldwell et al. v. Sovereign 
Cam 1304 

§ 700. 

§ 705. —— CONSOLIDATION. 

705—Minority group of members of nonpecuniary association organized as fraternal body for 
social and death benefits to its members held entitled to restrain merger of association 
with similar association in another state under plan requiring members of merged asso- 
ciation to become members of other association to which its assets were to be turned over 
where merger would impair dissenting members’ contract or status with association. 
Group No, 23 of the Ass’n of the Sons of Poland et al. v. Association of the Sons of 
Poland et al. (N. J.) a lp soar pavers IES aati OF F F 473 
707. -~——- PROCEEDINGS TO ENFORCE DISSOLUTIONS. nae ‘ 

707—Rule that appealing party must accept record as presented is applicable only as betweeen 
parties to the litigation in question. Sullivan v. AStna Casualty & Surety Co. (N. J.)..1743 


(B) THE CONTRACT IN GENERAL. 
§ 715. APPLICATION AS PART OF CONTRACT. 


715—Beneficiary. of certificate in mutual life insurance association is bound by conditions 
on in rome therefor and in by-laws of association, since application and 
y-laws are parts of insurance contract. ational Aid Life Ass’n v. " 

§ 717. CONSTITUTION, BY-LAWS, OR RULES As PART OF CONTRACI “128! 

§ 718. —— EXISTING PROVISIONS. ‘ 

§ 718. ——— EXISTING PROVISIONS. 

718—Beneficiary under certificate of life insurance in fraternal benefit association held 
“claimant” — —— om Seine, Be Pay Se sundont to by-laws, a “claimant” being 
a person who demands anything as his right. ter v. Mutua 
Order of Railway Conductors. (Ia.) .. " ee CR ces i a Capertee Of sa? 

718—Beneficiary of certificate in mutual life insurance association is bound by conditions stated 
in application therefor and in by-laws of association, since application and by-laws are 
parts of insurance contract. National Aid Life Ass’n v. Gregory. (Okla.) 

§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 

. In general. 

719(1)—Voluntary mutual benefit society may amend its by-laws relating to management of 
its internal affairs subject to vested rights of members, and participation in society’s 
conduct subsequent to such amendment renders it binding upon all members remaining 
therein. Where associationfi by amending its by-laws, became a mutual benefit society 
whereby society obligated itself to pay member’s disability and death benefits and to 
grant life membership therein upon continued membership of 20 years, member who 
complied with terms of contract had vested right to such benefits which could not be 
divested by subsequent amendment. Attempted changes in by-laws of mutual benefit 
society which are manifestly unfair are generally considered unreasonable and void 
even though power of amendment has been expressly reserved. Member’s acceptance over 
period of years of disability benefits provided in amendment to by-laws of mutual benefit 
society held not to estop member’s wife, who sued for death benefit, to deny validity of 
subsequent amendments which revoked such benefits, where member’s rights were vested 
at time of subsequent amendments and member did nothing to ratify amendments, Italian 
Society of Mutual Beneficence v. Vacarella et al. (Ala.) 25 m 
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719(1)—In action on benefit certificate which provided that certificate, application, and 

medical examination and rules and regulations of society “now in force or which may 
hereafter be enacted or adopted” should constitute the contract between ‘the parties, 
by-law adopted subsequent to member’s admission to society which required assessment 
to be paid at least one month in advance, provided for expulsion for nonpayment of 
dues, and provided conditions for reinstatement, held admissible where insured prior 
to her death had been expelled for nonpayment of dues. Sup v. Czech Ladies Benev. 


Society. (Ill.) 
719(1)—-Where members of mutual insurance association agreed to be bound by existing 
and subsequently enacted by-laws, and association, subsequent to suspension of member 
for nonpayment of assessments, enacted by-law providing that suspended certificate should 
be continued in force for amount of death benefit for specified period according to amount 
of paid-up protection, period heid entitled to recover full benefit for death of suspended 


member who died during perict 
of Des Moines, lowa. (K 
719(1)—New by-laws of my ial ‘cannot ‘change "existing ‘liability or materially 
change existing contract, but by-laws may be amended to change. rights or privileges 
which are dependent on by- laws, or to change contract so far as by-laws make it. Where 
member of beneficial association accepted certificate with provisions that he was to have 
responsibilities of future laws of association and he seen to any reasonable change 
by-laws in application for membership, changes in by-laws were valid in so far as 
hts affected depended on by-laws or by-laws repynnes subsequent conduct of member. 


Willizon v. Willison et al. (Pa.) 

(2). Relating to beneficiaries. 

719(2)—Amendment to by-laws of beneficial association which provided that on marriage 

of member designation of beneficiary was rendered void, but giving member power to 
redesignate held not invalid as impairing or materiall affecting contract with member 
who prior to amendment and to his marriage had delemnaed sisters as_ beneficiaries, 
since association’s liability was not reduced, no vested rights were impaired, amendment 
was not operative until members by marriage made it so, and member had right to 
redesignate beneficiaries. Amendment to by-laws of beneficiary association, which pro- 
vided that on marriage of member, designation of beneficiary was rendered void, but 
giving member power to redesignate, applied to beneficial certificates issued before as 
well as after amendment, since it was written in present rather than future tense. 
Willison v. Willison et al. (Pa.) 5 ; seewteres 

(3). Relating to rate of assessment. 

719(3)—Holder of insurance certificate reserving to fraternal benefit society issuing it right 

to increase assessments held not entitled to recover past assessments on ground of breach 
of contract in laying excessive assessments, where such assessments were necessary to 
permit continuation of society, since reasonableness of increase must wo judged » 
necessity of society. Shultz v. Brotherhood of Railroad Trainmen. (W. Va.) 

(4). Changing amount of benefits. 


in 


719(4)—Reduction of sick and death benefits by local lodge of mutual benefit association held 
invalid as against beneficiary because of violation of local and state by-laws rousing 


despite consent of state executive committee whic 


notice of amendments to all members, 
lodges general authority to change 


was obtained pursuant to state by-law granting local 
their benefits with such consent. 


ton Camp No. 50. (Pa.) 
MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 


§ 723. 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Representation or warranty of insured regarding health must, to be available as 
defense, be made with intent to deceive or must have increased risk of loss. Sovereign 
Camp, W. O. W. v. Jackson. (Ala.) : 
723(2)—No recovery could be had on benefit certificate where insured’s physician testified 
without contradiction that insured’s answers to application questions which were material 
to risk and which were warranted to be true did not reveal true factual situation, 
notwithstanding that insured did not know true factual situation and was not guilty of 
intentional misrepresentation. L,igouri v. Supreme Forest Woodmen Circle. (Pa.) 
(5). Statements as to health. 
723(5)—Where application life certificate, and constitution and by-laws of fraternal society 
require as condition precedent to taking effect of certificate that insured be in good 
health at time of issuance and delivery of certificate, and insured is not in good health 
at time of delivery, contract is never completed and certificate is void ab initio. Sovereign 
Camp of the Woodmen of the World v. Daniel. (Ariz.) os 
§ 724. "ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentations, breach of warranty or fraud. 
724(2)—Where agent of beneficial society wrote the ap lication for insurance, filling out 
from his own knowledge and without asking ace any questions regarding her age 
and previous health, parties having known each other for many years, they were the 
answers of the insurer’s agent for which the society was bound. In action on a beneficiary 
certificate where application for the certificate had been written by the agent of insurer 
and he had misstated insured’s age and falsely stated condition of insured’s health 
without her knowledge, insurer was estopped to insist upon the false statements, since 
they were the statements of insurer’s agent and not of insured. Security Ben. Ass’n 


v. Farmer. (Ark. 
§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 
730—Where Constitution of fraternal benefit society providing that members could surrender 
certificate at-end of ten years’ membership and receive accumulated dues with 6 per cent. 
interest thereon, had not been changed so as to reduce amount payable to withdrawing 
members, member held entitled to value of portion of accumulations to credit of certificate 
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of membership at time privilege was allowed. Blanarik vy. Slavic Progressive Beneficial 
Union of Ambridge, Pa. (Pa.) 

§ 730%. ACTIONS FOR BREACH OF CONTRACT. 7 : 

730%—Where complaint alleged cause of action for fraudulent cancellation of life policy 
and cause of action for wrongful retention of premiums and refusal to pay cash surrender 
value of policy, rulings of trial court requiring insured to proceed as if case were one 
cause for fraudulent breach of contract, an rmitting insured to prove elements 
of damage alleged in both causes of action, held not error. In action for fraudulent 
cancellation of life policy, whether insurer committed act or omission sufficient to con- 
constitute fraud or warrant inference of fraud so as to authorize punitive damages held 
for jury. In action for fraudulent cancellation of life policy, jury could pass on question 
of punitive damages. In action for fraudulent cancellation of life policy, refusal to set 
eae verdict for $1,500 iscretion. 

Sovereign Camp, W. O. 


(D) FORFEITURE OR SUSPENSION. 


i 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

750. —— DEFAULT AS GROUP OF FORFEITURE IN GENERAL. : 

750—Under new certificate of life insurance issued June 13, 1929, in substitution of prior 
certificate issued May 1, 1926, providing for automatic premium loans and extended 
insurance values after 36 monthly payments, provision that nonforfeiture values should 
be computed as if certificate had been issued May 1, 1926, held to govern basis of comput- 
ing amount due and whether computation should be made, and hence payment of 36 
monthly payments on new certificate was not required as condition precedent to right of 
member or beneficiary to nonforfeiture values provided in certificate. Wilson v. Sov- 
ereign Camp, W. O. W. (Ky.) 
754. —— EXCUSES FOR NONPAYMENT. ; : 

754—Deceased member of beneficiary association whose application for reinstatement had 
been wrongfully rejected did not have to tender further assessments thereafter, but 
assessments should have continued to accumulate as a charge against certificate, so 
that upon his death beneficiary would have received amount of certificate minus 
amount of unpaid assessments and interest. party. v. Security Ben. Ass’n. (Mo.) 

§ 755. ie OR waAlveR AFFECTING RIGHT OF FORFEITURE. 

. In general. 

755(1)—Failure of national secretary of fraternal benefit society to give notice to insured, 
as provided in by-laws, that insured was suspended for failure to pay dues did not waive 
suspension, so as to entitle beneficiary to recover on benefit certificate, where by-laws 
provided that giving or failure to give notice should not have effect of waiving suspension, 
or of making society liable to suspended member, or to any beneficiary, Wry v. 
Woodmen of America. (Ia.) 

(2). Powers of officers and agents. 

755(2)—Local member of benefit association’s advisory board held without authority to waive 
delay in payment of premiums by virtue of power to collect premiums, where provisions 
of association’s constitution and by-laws, incorporated into membership certificate by 
express reference, denied such authority. Receipt of money in payment of defaulted 
premiums by local member of benefit association’s advisory board and issuance of 
memorandum receipt therefor did not waive delay in payment of premiums, and did not 
bind association to reinstate policy, where provision of by-laws that only official receipt 
should be binding on association was incorporated into membership certificate by express 
reference. Shirley et al. v. Police and Firemen’s Ass’n. (Tenn.) 621 

755(2)—Under statute, subordinate officials of fraternal benefit society cannot waive society’s 
constitution and by-laws. Supreme camp of fraternal benefit society and its officers may 
waive conditions made for benefit of association. Jones v. Sovereign Camp, W. O. W. .. 769 


(3). Demand, acceptance, and retention of assessments. 

755(3)—Under by-laws of drivers’ union requiring dues to be paid quarterly in advance, 
acceptance on October 10, 1932, of dues for October, November and December, 1932, of 
member who died in November, 1932, constituted a waiver of forfeiture of membership 
for nonpayment of dues, and hence member’s widow was entitled to death benefits, 
as against contention that sick and death benefits were incidental to main purpose of union. 
Olszewski v. Fitchie et al. (II.) . 

755(3)—Fraternal benefit association held not liable on benefit certificate on theory of waiver, 
where, after member was suspended for nonpayment of assessment, he sent check to 
collector of local council which collector retained until after member’s death. Whitehorn 
v. Royal Arcanum. (Nebr.) . 


755(3)—Insurer’s amotas and retention of past-due premium generally constitutes recognition 
of reinstatement of insured and of continued validity of insurance. Fraternal efit 
society which failed to return past-due monthly assessment collected from insured by 
local financial secretary without requiring p ment of assessments for subsequent months 
waived delay in payment and could not include period prior to date of payment as part of 
period of insured’s suspension for purpose of requiring certificate of good health as con- 
dition to reinstatement, notwithstanding provision of constitution that retention of assess- 
ment paid after suspension did not constitute waiver. Caldwell et al. v. Sovereign Camp, 
W. O. W. (Tex) 

(4). Custom and course of dealing. 

7ES()—Beneasiory of certificate of insurance in fraternal beneficial society whose husband, 
the insured, died July 19 after having been suspended July 1 for failure to pay dues 
held not entitled to recover on certificate on ground that society had previously accepted 
assessment and dues after they were due and delinquent, where insured had been notified 
prior to suspension that such practice would be no longer continued, where certificate 
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had no surrender value against which delinquent payment could be charged. Wry v. 
Modern Woodmen of America. (lIa.) 

755(4)—If assessments are duly paid by local council or lodge for member of fraternal 
benefit association as a loan, at his request, fact that member does not return such 
loan to lodge or its secretary, as agreed will not establish custom to extend time of 
payment on part of association. If local council of Pane benefit association advances 
assessments for member and afterwards is reimbursed b y; him, presumption is that it was 
at request of member and as loan to him to enable him to comply with his contract. 
Fraternal benefit association did not waive right under by-laws to suspend member for 
nonpayment of assessment, where local council had previously advanced payment of 
assessments for member. Whitehorn v. Royal Arcanum. (Nebr.) 

755(4)—Insured’s failure to pay premiums and dues within time required by by-laws of 
beneficial ——- and failure to make Cees payment of all such arrears in pre- 
miums and dues to pon official of local lodge held not to relieve association from 
liability on life benefit certificate, where association had over five-year period accepted 
aan. payments of premiums and dues and had mers in their collection by 
meee De _ officer. rand Lodge Colored Knights of Pythias of Texas v. Carter 


(T 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—By-laws of fraternal benefit association providing for payment of assessments monthly 
and for suspension if assessment is not paid are self-executing. Whitehorn v. Royal 
Arcanum. (Nebr.) 
756(1)—Under agreement with fraternal beneficial association, member failing to pay monthly 
assessment and dues for September was automatically suspended from ae on 
October Ist, and his certificate became void, and he could again become a member by 
feaith the overdue monthly installment of assessment and_ being at the time in_ good 
oy and so remaining for 30 days thereafter. Smith v. Sovereign Camp, W. O. 


§ re. ” REINSTATEMENT. 

§ 759. RIGHT IN GENERAL. 

759—Suspended member of fraternal benefit association can only be reinstated _in_ strict 
conformity to by-laws, and has no rights under certificate until so reinstated. Whitehorn 
v. Royal Arcanum. (Nebr.) 

759—Under agreement with fraternal beneficial association, member failing to pay monthly 
assessment and dues for September was automatically suspended from membership on 
October Ist, and his certificate became void, and he could again become a member by 
feaith the overdue monthly installment of assessment and being at the time in_ good 
- and so remaining for 30 days thereafter. Smith v. Sovereign Camp, W. O. W 


a.) 
§ 760, PAYMENT OF ARREARS. 


760—Where constitution and by-laws of beneficial society provided for expulsion of member 
who failed to pay his dues within 60 days from date and that member so expelled 
might be re-admitted on application for membership within six months and payment of 
arrears and 50 cents for initiation, actual payment or tender of amount due from 
expelled member, whether made by offer to pay definite sum or full amount, held to 
constitute expelled member a member in good standing. Tender of dues to financial 
secretary of benefit society held valid, although by-laws provided that dues should be 
remitted to treasurer, where treasurer directed beneficiary who made tender to go to 
financial secretary and it appeared that payments had been made on other occasions 
directly to financial secretary. Botko et al. v. National Slovak Soc. of the United 
States of America. a2 

§ 761. HEALTH AND CONDITION OF INSURED. 

761—Where by-law of fraternal beneficial association required that suspended person should 
be in good health at time of payment of assessments required to again make him a 
member, and that he continue in good health for 30 days thereafter, benefit could not be 
recovered where death occurred within 30 days after delinquent dues were paid, though 
death ~~ qaeed from A ae wound and not as result of ill health. Smith v. cere 
Camp, 

$ 763. W: WAIVER OF OBJECTIONS. 

763—Contentions that insurer had no knowledge of extent, nature, and duration of illness 
of insured when it furnished beneficiary forms for making proof of death, and that, 
since death occurred in less than 30 days after reinstatement, insurer should not be 
required to pay face of policy came too late, where dues were accepted after reinstate- 
ment and acts of insurer otherwise approved contract. Sovereign Camp, W. O. W. 
v. Lee. (Fla.) 

763—Insurer’s receipt and retention of past-due premium generally constitute recognition of 
reinstatement of insured and of continued validity of insurance. Caldwell et al. 
Sovereign Camp, W. O. W. (Tex.) 

$ 764. EFFECT. 

764—Widow of member of benefit association held not entitled to recover for death under 
certificate which was reinstated two days before death, pursuant to payment of defaulted 
premiums, where, under terms of certificate, reinstatement was not effective until ten 
days thereafter. Shirley et al. v. Police and Firemen’s Ass’n. (Tenn.) 


(FE) RENEFICIARIES AND BENEFITS. 
$ 768. PERSONS WHO MAY BE BENEFICIARIES. 


§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 
771—Under by-laws of fraternal lodge establishing charity fund for benefit of widow, orphans, 
or any relative which member might suggest, member’s attempted change of beneficiary 
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from member’s wife to “Mother Lodge’ held invalid, since substituted beneficiary was 
not included in class of gyeines “suggestions.” Brown v. Most Worshipful Grand 
Lodge, Free and Accepted Masons of the State of Louisiana. (La.) 554 


§ 772. DESIGNATION OF BENEFICIARY. 
§ 775. —— BY WILL. ; ; if 
775—Where the constitution and by-laws of a beneficial association made no definite provision 
for beneficiaries but provided that, when a will was left, the members’ wishes should be 
omeced to, a member had a right to dispose of a death benefit by will. Frey v. Paul. 

‘a. 


§ 779. CHANGE OF BENEFICIARY. 

§ 783. VESTED INTEREST OF BENEFICIARY. es 

783—Certificate of beneficial association created no vested interest in named beneficiaries 
before member’s death, where it provided that lawful beneficiary should receive 
roceeds after proof of member’s death and good standing in association at time. 
Willison v. Willison et al. (Pa.).... 


§ 784. —— MODE OF CHANGING DESIGNATION, 
(1). In general. F 
784(1)—Under amendment to by-laws of beneficial association which provided that on marriage 
of member designation of beneficiary was rendered void, but giving member power to 
redesignate, failure of member to —— beneficiary had effect of new appointment 
by him. Willison v. Willison et al. (Pa.) 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—Under statute, requirement that member of fraternal brotherhood make proof of loss 
under life, health, and accident policy issued by insurance company pursuant to contract 
with brotherhood, within 30 days after loss, was void, and member had reasonable time 
after happening of loss within which to make such proof. International Brotherhood 
of Boilermakers, etc., et al. v. Huval. (Tex.) Sales pate » 
(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Rejection of total and permanent disability claim of member of fraternal brotherhood 
under life, health, and accident policy issued by insurance company pursuant to contract 
with fraternal brotherhood, on ground that member had not suffered a total and per- 
manent disability, and not on ground that proof of loss was not made within the required 
30 days, held to show waiver of requirement that proof of loss be made within 30 days. 
International Brotherhood of Boilermakers, etc., et al. v. Huval. (Tex.) ‘ 


§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Provision of constitution and by-laws of fraternal benefit society for allowance of 
charitable benefits to members held not to give members of society absolute enforceable 
claim, but merely to bring them within class entitled to share in benevolences or 
special financial assistance granted by officers of society in their discretion. Wilkins 
v. Brotherhood of Railroad Trainmen. (Ky.) 824 

790—Provision in fraternal organization’s constitution for charity fund, out of which might 
be donated sum of $1 to $300 on member’s death to some one suggested by member dur- 
ing lifetime of his membership, held not to create obligation of organization to widow 
designated by member as his beneficiary upon which action could be maintained, in view 
of further constitutional provisions that charity fund was not insurance endowment fund. 
Smith v. Most Worthy Eureka Grand Lodge. (La.) 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 

791(1)—Insured’s death from blood poisoning two days after receiving cut or scratch with 
part of cane fodder on upper lip while stripping cane held within protection of double 
indemnity clause of life policy. Sovereign amp, W. O. W. v. Jackson. (Ala.) 233 

791(1)—Lodge member’s wife as beneficiary of charity fund maintained by lodge held 
entitled only to $200, and not $300 which was sum uniformly distributed prior to 
member’s death, where grand lodge’s resolution reducing payment from $300 to $200 
was binding on members of subordinate lodges. Brown v. Most Worshipful Grand 
Lodge, Free and Accepted Masons of the State of Louisiana. (La.) vee dt ania 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Statute authorizing recovery of penalty and attorney’s fees from insurer which unjus- 
tifiably fails to pay amount of policy held not to authorize recovery of penalty and 
onerser’s fees, ere insurer was mutual benefit society. Security Ben. Ass’n v. Farmer. 
rk. . 5 eRe 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Fraternal brotherhood which failed to pay timely the benefits accruing under life, 
health, and accident policy issued to member by insurance company pursuant to contract 
with, brotherhood held liable for statutory penalty and attorney’s fees, notwithstanding 
that brotherhood was fraternal benefit society, where brotherhood was foreign organization 
which had not obtained permit to do business in Texas. Insurance company which 
assumed liabilities of fraternal brotherhood in the insurance of its members and promised 
to pay all cmponese of litigation arising out of policies issued by company to members 
of brotherho held liable for statutory penalty and attorney’s fees for failure to pay 
timely the benefits accruing under life, health, and accident policy issued to member, 
where brotherhood was also liable for such penalty and fees. Under statute subjectin: 
fraternal benefit society not timely paying insurance losses to penalties and payment o 
attorney’s fees, fraternal brotherhood and insurance company which undertook brother- 
hood’s insurance liability to its members were liable for a and attorney’s fees 
to member whose insurance losses were not timely paid. International Brotherhood of 
Boilermakers, etc., et al. v. Huval. (Tex.) 1 
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(F) ACTIONS FOR BENEFITS. 
§ 803. Proview OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. “= RESORT =~ COURTS FOR SETTLEMENTS OF DISPUTES. 
. In genera 

805(1)—Provisions of by-laws requiring resort to internal tribunals of beneficial society and 
exhaustion of remedies within the order as a condition precedent to maintaining an action 
are vaild and will constitute complete defense to action in courts not only to questions of 
internal management, discipline, and doctrine, but also to claims ior benefits and _ for 
money due. Provision in by-law of fraternal benefit association that no suit should be 
prosecuted until after all remedies afforded by by-laws had been exhausted, barred 
plaintiff’s recovery under life policy where plaintiff’s assignor, who was beneficiary, 
failed to appeal from decision of insurance committee to board of directors within time 
or manner provided for by by-laws. Ater v. Mutual Benefit Department of Order of 
Railway Conductors. (Ia.) 

805(1)—Provisions of constitution of voluntary, nonprofit organization maintaining ‘insurance 
departments, requiring member who feels aggrieved by action of organization or its 
officers to exhaust all remedies open to him within organization as condition precedent 
to resort to courts, are valid, if remedies so provided are reasonable. Provisions of con- 
stitution of voluntary, nonprofit organization maintaining insurance departments, requir- 
ing member to appeal to international president of organization and board of directors 
domiciled at centrally located point as condition precedent to resort to courts, held rea- 
sonable so that member was not entitled to maintain action for disability benefits without 
first exhausting such remedies. Fact that appeals to tribunals within voluntary, non- 
profit organization maintaining insurance departments could be made only by member 
without aid of attorneys, or through some other member on his behalf, held not to 
invalidate organization’s constitutional provision for such appeals as condition precedent 
to maintenance of action against association. Shrivench v. Secttashoss of asemntive 
Firemen and Enginemen. (Minn.) aren ' 

(2). Conclusiveness of society’s "determination. 

805(2)—Decisions of tribunals of fraternal benefit society in matters of discipline, internal 
economy, and policies not involving property rights are conclusive and not reviewable 
by court. Regulations of fraternal benefit society requiring members to submit claims 
to determination of designated officers, and abide by their decisions, are valid, if reason- 
able, and decision of officers thereunder is conclusive on member, and not reviewable 
by court unless it is manifest that action of society’s final tribunal was essentially 
unfair, arbitrary, oppressive, or fraudulent. Fraternal benefit society’s denial of member’s 
claim for allowance of benefits under provision of constitution and by-laws for allowance 
of benevolent claims without legal liability on part of society held not reviewable by court. 
Wilkins v. Brotherhood of Railroad Trainmen. ) Teteut ‘ 

§ 811. VENUE. 

811—Chancery court of Maury county was without jurisdiction of suit by complainants 
who resided in Davidson county against foreign fraternal benefit society upon whom 
service could be had only through service on insurance commissioner in Davidson county, 
and could render no decrees other than decree of dismissal. Shirley et al. v. Soversign 


Camp, W. W. (Tenn.) 

§ 814. PROCESS AND APPEARANCE, 

814—Statute providing that process could be served on fraternal benefit society by service 
on insurance commissioner was exclusive, so that service on financial secretary of local 
camp of society did not give court jurisdiction of society. Financial secretary of local 
camp of foreign benefit society held not “officer” or “agent” upon whom Process in action 
against society could be served. Official residence of insurance commissioner is in 
Davidson county, and process can be served upon him as such only in that county, but 
process in transitory action running from court of any county in which complainant 
resides may be served on insurance commissioner in Davidson county. Statutes authoriz- 
ing service of process on agents in county in which action is brought did not make service 
of process on financial secretary of local camp for foreign fraternal benefit omens 
binding on society. Shirley et al. v. Sovereign Camp, W. O. W. (Tenn.) ; 

§ 815. PLEADING. 

(1). Declaration, complaint or petition. 

815(1)—Allegations of petition of member of fraternal benefit society of wrongful decision 
and discrimination by society in denial of claim for allowance of charitable benefits, in 
that similar claims of other members had been allowed by society, held insufficient to 
show arbitrary decision entitling member to intervention of court of equity to require 
society to afford member hearing on application. Wilkins v. Brotherhood of Railroad 
Trainmen. (Ky.) 

815(1)—Petition by widow of member of fraternal organization was subject to exception of 
a (cause of action for failure to show that member was, in respect to payment of dues, 

“good and regular standing.” Smith v. Most Worthy Eureka Grand Re 


§ 816. EVIDENCE. 
§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 

817(1)—In action on life policy issued by mutual benefit company, insurer’s answer 
alleging fraud and pleading written application not attached to policy, to which plaintiff 
filed verified reply, held to raise affirmative defense on which insurer had burden of 

proof. National Aid Life Ass’n v. Abbott et al. (Okla.) 

817(1)—In action against benefit society by beneficiaries under original agettificate “which 
insured had exchanged for paid-up certificate at time when insured was allegedly mentally . 
incompetent, plaintiffs had burden of overcoming presumption of sanity’ by showing that 
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odge. (La.) ..1223 
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insured lacked sufficient reason to enable him to understand nature and effect of his act. 
Kaleb et al. v. Modern Woodmen of America. (Wyo.) 
(2). Matters of avoidance or forfeiture, 
817(2)—Fraternal society, coientieg beneficiary’s action on life certificate on ground that 
insured was not in good health when he received certificate as required by contract 
of insurance, had burden of proving insured’s bad health. Sovereign Camp of the 
Woodmen of the World vy. Daniel. (Ariz.) 
$ 818. ADMISSIBILITY. 
(1). In genera! 
818(1)—In action by widow of deceased member of fraternal organization for amount alleged 
to be due her as member’s beneficiary from organization’s charity fund, admission of 
organization’s constitution and by-laws held proper where organization was governed 
entirely by constitution and by-laws. Smith v. Most Worthy Eureka Grand Lodge. (La.) .1223 
818(1)—Statutory provisions precluding introduction in evidence of application for insurance 
unless correct copy of application is attached to policy held inapplicable to certificate 
issued by mutual efit association. National Aid Life Ass’n v. Abbott et al. (Okla.) 890 
818(1)—In action against benefit society, evidence that two of three beneficiaries under 
original certificate, which insured exchanged for paid-up certificate at time when insured 
was allegedly mentally incompetent, consented to such exchange, resulting from negotia- 
tions in which beneficiaries participated, held admissible as tending to show that bene- 
ficiaries then believed that insured was competent. Kaleb et al. v. Modern Woodmen of 
America. (Wyo.) 
(3). Forfeiture of certificate. 
818(3)—In action for death benefits, admitting check mailed by member’s granddaughter to 
subordinate lodge of benefit association held not error under evidence that check was 
procured to pay certain dues and was received and cashed by secretary duly authorized to 
receive dues. Dotson et al. v. Dye et al. (Ind.) 1202 
(4). Death or injury and cause thereof. 
818(4)—Evidence that insured’s brother committed suicide three or four years before death 
of insured, alleged by insurer to have committed suicide, held inadmissible in action on 
benefit certificate. Home Ben. Ass’n v. Griffin. (Tex.) 937 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—In action by withdrawing member of fraternal benefit society for accumulated dues 
plus 6 per cent. interest, authorized under constitution of society, evidence held insufficient 
to show that society was insolvent so as to = recovery by member of admitted 
value of portion of accumulations to credit of member’s certificate. Blanarik v. Slavic 
Progressive Beneficial Union of Ambridge, Pa. (Pa.) ‘ tees 
819(1)—In action against benefit society, finding that insured was mentally competent when, 
after sharp increase in premium rates, he elected to exchange original certificate for 
paid-up certificate for less than one-fourth of original amount, held supported, notwith- 
standing evidence that insured was about 76 years old and had _ poor hearing and sight 


and was suffering from cario-nephritis and senile dementia. Kaleb et al. v. Modern 
Woodmen of America. (Wyo.) 


(2). Matters of avoidance or forfeiture, s : 
819(2)—Evidence that insured was suffering from chronic nephritis when life certificate 


was delivered to him held to show that insured was not in ve health” within insurance 
contract requiring as condition precedent to assumption_of liability that insured be in 


ood health when he received certificate. Sovereign Camp of the Woodmen of the 
orld v. Daniel. (Ariz.) 


819(2)—In action for death benefits, evidence that granddaughter accompanied benefit asso- 
ciation’s member to bank and procured cashier’s checks for dues and mailed check dated 
February 15th to subordinate Todge’s secretary, who received check, which was paid on 
March 15, held to sustain finding that member was not delinquent in payment of dues 
for second quarter of year, as against contention that purpose of check was merely to 
reimburse secretary for antecedent cancellation of premium stamp on January 3lst. 
Dotson et al. v. Dye et al. (Ind.) 1202 


819(2)—In action to recover death benefit under benefit certificate issued by mutual aid 
association, evidence held to establish that policy had lapsed for nonpayment of assess- 


ments and had not been reinstated prior to insured’s death. National Aid Life Asso- 
ciation v. Kerr. (Okla.) 


" 1 d iver. 

819(3)—Ewidence” thet insurer, notwithstanding its knowledge of lapse in payment of monthly 
installments, accepted insured’s reinstatement, sent out blanks to make proof of his 
death, thereby recognizing policy as subsisting contract, and induced beneficiary to 
act in that belief and incur trouble and expense in making proof of death, held waiver 
of forfeiture clause in policy. Sovereign Camp, W. O. W. v. Lee. (Fla) .. sone 

819(3)—In action by beneficiary to recover on fraternal benefit certificate wherein society's 
defense was that insured had been suspended on July 1 for failure to pay dues and had 
died July 19 without being reinstated, evidence held not to show that section of society’s 
articles required national aporeneey, as soon as he had knowled of failure of member 
to pay dues, to notify member had been violated so as to preclude defense of suspension, 
where there was no showing that secretary had knowledge, and report of local secretary 
would very likely not reach home office before 16th of month. Wry v. Modern 
Woodmen of America, (TIa.)_. 
820, AMOUNT OF RECOV 
821, —— IN GENERAL. 

821—Deceased member of beneficiary association whose application for reinstatement had 
been w 


wrongfully jected did not have to tender er assessments thereafter, but 
assessments should have continued to accumulate as a charge against certificate, so 
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that upon his death beneficiary would have received amount of certificate minus amount 
of unpaid assessments and interest. Marty v. Security Ben. Ass’n. (Mo.) 

§ 824. NDUCT IN GENERAL. 

§ 825. —— QUESTIONS FOR JURY. 

(1). In general. : 

825(1)—Where beneficiary association’s local financier had refused to reinstate deceased 
member upon concededly erroneous ground, and association denied beneficiary’s right 
to recover on ground that member had not submitted to medical examination, right of 
recovery held for jury, since, because of wrongful refusal to reinstate, member was 
not required to tender assessments to preserve his status, and beneficiary’s rights were 
the same as if reinstatement had been accepted. Marty v. Security Ben. Ass’n. (Mo.) 

825(1)—Whether beneficiary of certificate in benefit society made actual tender of amount 
owing by expelled member, so as to reinstate him as member in good standing, held 
fact question for jury. Botko et al. v. National Slovak Soc. of the United States of 
America. (Pa. 

(2). Avoidance or forfeiture. . 

825(2)—Whether fraternal benefit society waived right to suspend member who paid assess- 
ment a few days after it was due by its course of conduct in accepting assessments paid 
a few days after they were due held for jury. Jones v. Sovereign Camp, W. O. W. (Ala.) 

825(2)—In action on a eficiary certificate, evidence of good health of insured on the date 
of delivery of the certificate, where witnesses testified insured was in good health before 
and after the application and that insured had been treated and prescribed for by a 
hysician between the date of the application and delivery of the certificate, held for jury. 

ecurity Ben. Ass’n v. Farmer. (Ark. 

825(2)—Where insurer, in action on life policy, by nonconflicting and uncontradicted evidence 
had sustained burden of establishing forfeiture of policy for nonpayment of assessments, 
—— of liability was one of law for the court, which should have directed a verdict 
or the insurer. National Aid Life Association v. Kerr. (Okla.) 

825(2)—In action for death benefit under fraternal insurance certificate, evidence of waiver 
of time for payment of premium, including testimony of secretary-treasurer of insurer’s 
local lodge, which contradicted witness’ testimony at heuaie trial tending to show oe 


§ 826 INSTRUCTIONS. 

(1). In general. . ° 

826(1)—In action on certificate in benefit society, charge held to fairly submit question of 
whether beneficiary had made actual tender of dues owing by expelled member, so as to 
effect his reinstatement. Botko et al. v. National Slovak Soc. of the United States o 


America. (Pa.) ...... eed 
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held for jury. Waites v. Brotherhood of Maintenance of Way Employees. (S. C.) ...1287 





